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Dear Sir, 

  

DETERMINATION IN TERMS OF SECTION 30A OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): K MPHANJUKELWA (“first complainant”) AND M 

SIKHAKHANE  (“second complainant”) v  MUNICH REINSURANCE COMPANY 

OF AFRICA LIMITED PENSION FUND (“first respondent”) AND ABSA 

CONSULTANTS AND ACTUARIES (PTY) LTD  (“second respondent”)  

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the refusal by the first respondent to use 

1.36% of the complainants’ contributions, which is being applied 

towards the spouses’ pension, to supplement their retirement benefits 

as they do not have spouses.  

 

1.2 The complaint was received by this Tribunal on 29 May 2013. A letter 

acknowledging receipt thereof was sent to the complainants on          

21 June 2013. On the same date, a copy of the complaint was sent to 

the respondents giving them until 21 July 2013 to file their responses. A 

response on behalf of the respondents, which was forwarded to the 
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complainants by the respondents, was received on 2 August 2013. On 

24 September 2013, this Tribunal received further submissions from 

the complainants. 

 

 1.3  Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 

background facts are known to the parties, only those facts that are 

pertinent to the issues raised herein will be repeated. The 

determination and reasons therefor appear below.  

 

[2] FACTUAL BACKGROUND 

 

2.1 The first complainant commenced his employment with Munich 

Reinsurance Company of Africa (“the employer”) on 1 July 2002 and is 

still employed by it. The second complainant was employed by the 

employer from 5 May 2001 until he resigned on 1 March 2012. The first 

complainant is an active member of the first respondent whilst the 

second complainant is a former member. The second respondent is the 

administrator of the first respondent. 

 

2.2 The complainants have been engaged in discussions with the board of 

the first respondent regarding a contribution of 1.36% that single 

members contribute to a spouse’s pension. The first respondent 

provides retirement, group life, permanent health insurance and 

spouses’ pension benefits. All members, including single members, 

contribute 1.36% of their total contributions to the spouse’s pension.  

 

2.3 The complainants requested the first respondent to apply their 1.36% 

contributions, which is being applied towards the spouse’s pension, to 

supplement their retirement benefits as they are not married. The 

refusal by the first respondent to accede to the complainants’ request is 

the subject matter of this complaint. 
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[3] COMPLAINT 

 

3.1 The complainants state that they should not be required to contribute to 

the spouse’s pension as they are single and do not have insurable 

interest in the spouse’s pension. They assert that the 1.36% 

contributions to the spouse’s pension should be applied towards their 

retirement funding. The complainants also request that current and 

former single members of the first respondent should be refunded their 

contributions to the spouse’s pension, including interests.  

 

[4] RESPONSE 

 

 Technical point 

  

4.1 The first respondent submits that this Tribunal can only adjudicate a 

complaint that falls within the ambit of a “complaint” as defined in 

section 1 of the Act. It asserts that in terms of section 1 of the Act, a 

“complaint” must relate to one or more of three issues such as the 

administration of a fund, the investment of the fund’s assets and/or the 

interpretation and application of the fund’s rules. A complaint must also 

fall within one or more of the listed categories in paragraphs (a) to (d) 

of the definition of a “complaint”.  

 

4.2 The first respondent submits that the complainants have failed to set 

out a complaint against it in accordance with the definition of a 

“complaint” in the Act and as a result, this Tribunal does not have 

jurisdiction to adjudicate the matter.  

 

 

The merits 

 

4.3 The first respondent states that rule 5.3 of its rules provides that a 

qualifying partner’s pension, which is equal to 30% of the deceased 
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member’s annual pensionable salary, will become payable on the 

death of a member who dies before the normal retirement date. It 

contends that rule 5.7 states that such pension will be purchased from 

an insurer. The first respondent submits that rule 3.3.1 of its rules also 

states that the employer’s contribution will be 12.5% less, inter alia, the 

cost of the premiums paid by the employer in respect of the members 

to any unapproved group life assurance scheme.  

 

4.4 It avers that the spouse’s pension, which is provided in terms of rule 

5.7, is not being paid by it but is purchased from an insurer and 

provided in terms of an unapproved group life assurance scheme. It 

states that 1.36% of the contributions is deducted from the employer’s 

total contribution of 12.5% and applied towards the unapproved 

spouse’s life cover.  

 

4.5 The first respondent submits that the provision of a spouse’s pension in 

its rules is reasonable and consistent with its purpose as is evident 

from the definition of a “pension fund” in the Act. It contends that it is 

clear from the definition of a “pension fund” that the provision of 

spouse’s pensions is a form of group life cover and is a benefit for fund 

members and not specifically for their spouses. It states that it, in fact, 

steps into the shoes of a deceased member and in his or her place 

provides a form of maintenance to the surviving spouse. It indicates 

that its rules are reasonable as they provide a benefit that is beneficial 

to the majority of its current membership as 79% of its members are 

married and qualify for the spouse’s pension. The first respondent 

submits that this Tribunal held in the matter of Jeffries v Industrial 

Sewing Machine Pension Fund and Others [2003] 5 BPLR 4687 (PFA) 

that it has limited scope for intervention with regard to the 

reasonableness of fund’s rules. 

 

4.6 It contends that the impact of rules 3.3.1, 5.3 and 5.7 of its rules is that 

the complainants and other unmarried members contribute 1.36% 
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(1.29% since 1 May 2012) towards the spouse’s pension. It asserts 

that they are in effect cross-subsidising the provision of the spouse’s 

pension in respect of its married members. It refers to the ruling in the 

matter of Volks NO v Robinson & Others [2005] 2 BPLR 101 (CC) 

where the Constitutional Court stated the following: 

 

“The distinction [in treatment for the purposes of the Maintenance of 

Surviving Spouses Act] between married and unmarried people cannot be 

said to be unfair when considered in the larger context of the rights and 

obligations uniquely attached to marriage. Whilst there is a reciprocal duty of 

support between married persons, no duty of support arises by operation of 

law in the case of unmarried cohabitants.”  

 

4.7 The first respondent submits that the above ruling demonstrates that 

the Constitutional Court accepts that married and unmarried persons 

may be treated differently for maintenance purposes. It contends that if 

the Constitutional Court were to consider this complaint, it would 

likewise find that the different treatment of married and unmarried 

persons in terms of its rules for the purposes of the spouse’s pension is 

not unfair.  

 

4.8 The first respondent states that the spouse’s pension is not payable at 

retirement of the member, but on the death of a member before his 

normal retirement date. Thus, it asserts that the complainants’ 

retirement benefits cannot be enhanced with the 1.36% contributions 

towards the spouse’s pension. It concludes that it is bound to act in 

terms of its rules as was held in the matter of Tek Corporation 

Provident Fund and Others v Lorentz [2000] 3 BPLR 227 (SCA) and 

Firmani v Printing Industry Pension Fund for SATU Members (1) [2000] 

10 BPLR 1091 (PFA). It also states that the rules are binding on its 

members. Therefore, it submits that the complaint be dismissed as it 

acted in terms of its rules in refusing to accede to the complainants’ 

request.  
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[5] THE COMPLAINANTS’ FURTHER SUBMISSIONS 

 

5.1 When afforded an opportunity to reply to the respondents’ response, 

the complainants stated that they received a letter from this Tribunal 

informing them not to contact this Tribunal for progress reports on the 

outcome of their complaint. They want an update as to what will 

happen to their complaint as it has been almost four months since they 

lodged their complaint and did not receive a response from this 

Tribunal and the respondents.  

 

[6] DETERMINATION AND REASONS THEREFOR  

 

 Technical point 

 

6.1 The first respondent states that the issue raised by the complainants 

does not amount to a “complaint” as defined in section 1 of the Act. 

Section 1 of the Act defines a “complaint” as follows: 

 

“complaint” means a complaint of a complainant relating to the 

administration of a fund, the investment of its funds or the interpretation and 

application of its rules, and alleging –  

 

(a) that a decision of the fund or any person purportedly taken in terms of 

the rules was in excess of the powers of that fund or person, or an 

improper exercise of its powers; 

 

(b) that the complainant has sustained or may sustain prejudice in 

consequence of the maladministration of the fund by the fund or any 

person, whether by act or omission; 

 

(c) that a dispute of fact or law has arisen in relation to a fund between the 

fund or any person and the complainant; or 

 

(d) that an employer who participates in a fund has not fulfilled its duties in 

terms of the rules of the fund; 
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but shall not include a complaint which does not relate to a specific 

complainant.”  

 

6.2 The current complaint relates to the alleged unjustifiable use of 1.36% 

of the complainants’ contribution towards the spouse’s pension even 

though they are not married. The complaint relates to the interpretation 

and application of the first respondent’s rules relating to the spouse’s 

pension. The complainants also allege that they are being prejudiced 

as 1.36% of their contributions is not being applied toward their 

retirement funding. Thus, the complaint falls within the ambit of a 

complaint as defined in section 1 of the Act. It follows that this Tribunal 

has jurisdiction to adjudicate it. 

 

The first respondent’s rules and the duty of the third respondent 

 

 6.3  The complainants, as persons whose claims are derived from the first 

respondent’s rules, are bound by the rules (see section 13 of the Act). 

Their claim can only succeed if they can show that the first respondent 

did not act in terms of its rules. The first respondent, as a registered 

fund, is also bound to act in terms of its rules (see Tek Corporation 

Provident Fund and Others v Lorentz [2000] 3 BPLR 227 (SCA)).  

 

6.4 The first respondent’s rules provide for a spouse’s pension to a 

“qualifying partner” of a deceased member in rule 5.3. Rules 5.3.1 and 

5.3.2 reads as follows: 

 

“5.3.1 If a MEMBER is survived by a QUALIFYING PARTNER, such 

QUALIFYING PARTNER shall become entitled to an annual 

QUALIFYING PARTNER’S pension equal to 30 (thirty) percent of the 

deceased MEMBER’S annual PENSIONABLE SALARY at the date of 

the MEMBER’S death. 

 

5.3.2 The QUALIFYING PARTNER’S pension shall be guaranteed for 5 

(five) years and shall be payable thereafter for as long as the 
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QUALIFYING PARTNER is alive.”  

 

6.5 In terms of rule 5.7.1 of the first respondent’s rules, the pension to 

which the qualifying partner is entitled in terms of above rule 5.3 is 

purchased from an insurer. The first respondent’s rules define 

“qualifying partner” as follows: 

 

“QUALIFYING PARTNER 

 

(i) The person to whom the MEMBER was married to such person by 

way of a civil or religious ceremony or a customary union according 

to indigenous law and custom or recognised as a marriage under the 

tenets of any Asiatic religion; or 

 

(ii) The partner of a deceased MEMBER who renders proof, to the 

satisfaction of the BOARD OF MANAGWEMENT, that on the date of 

such MEMBER’S death, he/she was in a relationship with the 

deceased MEMBER and they were mutually dependent on one-

another and shared a common household as if being married; 

 

Provided that such marriage or relationship existed prior to the MEMBER 

retiring from the FUND.”  

 

6.6 The first respondent’s rules also define “spouse” as a person who is 

the permanent life partner or spouse or civil union partner of a member 

in accordance with the Marriage Act 68 of 1961, the Recognition of 

Customary Marriages Act 120 of 1998, the Civil Union Act 17 of 2006 

or the tenets of a religion.  

 

6.7 In terms of rule 3.3.1 of the first respondent’s rules, the employer 

contributes to an amount equal to 12.5% in respect of each member’s 

monthly pensionable salary, less the costs of contributions towards the 

disability income scheme and any unapproved group life assurance 

scheme. The submissions indicate that 1.36% of each member’s 

contribution is applied towards the spouses’ pension.  
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6.8 The complainants assert that they are not married and as a result, they 

should not contribute to the spouse’s pension provided in rule 5.3. 

However, it is clear from the definitions of a “qualifying partner” and a 

“spouse” above that the rules do not necessary requires a member to 

be married before contributing towards the spouse’s pension. A 

qualifying partner can be a person who is involved in a relationship with 

the deceased or who shares a common household with him and share 

a relationship of mutual dependence with him. The determination of 

who qualifies for a spouse’s pension is also made when a deceased 

member dies before his normal retirement date. 

 

6.9 The purpose of rule 5.3 of the first respondent’s rules is to ensure that 

a qualifying partner or a spouse of a deceased member is not left 

destitute by his death and serves a legitimate purpose. The fact that 

unmarried members are contributing to the spouse’s pension is not 

prejudicial to them in that in all probability they might leave surviving 

partners when they die. They also do not lose their contributions as the 

five year guaranteed pension that would have been paid to their 

qualifying partners would be paid into their deceased’s estate in terms 

of rule 5.5.2, which reads as follows: 

 

“5.5.2 If the MEMBER leaves no QUALIFYING SPOUSE, a cash sum 

equivalent in value to the first 5 (five) years’ pension instalments, as 

determined by the INSURER, shall be paid into the estate of the 

deceased MEMBER.”  

 

6.10 In terms of rule 3.3.1, the employer is required in terms of the first 

respondent’s rules to use a portion of the 12.5% contributions towards 

any unapproved group life assurance scheme, which includes the 

insured spouse’s pension. The 1.36% that is applied towards the 

spouse’s pension is not paid separately by the complainants, but is 

paid by the employer from its total 12.5% contributions in respect of 

each member’s monthly pensionable salary. The first respondent is 

bound to act in terms of its rules as stated in rule 3.3.1 of its rules, 
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which requires that a portion of the total monthly contribution of 12.5% 

be applied towards any unapproved group life scheme including the 

insured spouse’s pension. The complainants are also bound by the first 

respondent’s rules regulating payment of contributions towards the 

spouse’s pension. 

 

6.11 In light of the submissions, this Tribunal is satisfied that the first 

respondent is entitled to refuse to accede to the complainants’ request 

to apply their 1.36% contributions towards their retirement funding or to 

refund their 1.36% contributions.   

 

[7] ORDER 

 

1. In the result, the complaint cannot be upheld and is dismissed.  

 

 

DATED AT PRETORIA ON THIS 23RD DAY OF OCTOBER 2013 

 

 

 

 

____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

          

Section 30M Filing: High Court 

No legal representation  

 

 

 


