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Dear Sir,  

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): MN NSIBANDE (“complainant”) v ALEXANDER 

FORBES RETIREMENT FUND (PROVIDENT SECTION) (“first respondent”); 

ALEXANDER FORBES FINANCIAL SERVICES (PTY) LTD (“second 

respondent”) AND MIDAS GROUP (PTY) LTD (“third respondent”) 

 

[1] INTRODUCTION 

 

  1.1 The complaint concerns the distribution of a death benefit by the                  

 first respondent, following the death of Mr MG Nsibande (“the 

deceased”). 

 

1.2 The complaint was received by this Tribunal on 15 July 2013. On 17 

   

 August 2013, a letter acknowledging receipt thereof was sent to the 

complainant. On the same date, a copy of the complaint was forwarded 

to the first respondent, affording it an opportunity to submit a response 

by 6 September 2013. On 21 August 2013, a copy of the complaint was 
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forwarded to the third respondent, affording it an opportunity to submit 

a response to the complaint by 6 September 2013. On 30 September 

2013, a response was received from the first respondent. On the same 

date, a copy of the response was forwarded to the complainant, 

affording her an opportunity to submit a reply by 14 October 2013. No 

further submissions were received from the parties.  

 

 1.3 After reviewing the written submissions before this Tribunal, it is                      

  considered unnecessary to hold a hearing in this matter. The                          

  determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant is the deceased’s mother. Prior to his death, the 

deceased was employed by the third respondent from 1 December 

2006 to 21 August 2011. He was a member of the first respondent by 

virtue of his employment with the third respondent. Subsequent to his 

death, it emerged that the complainant may have had a fifteen year old 

daughter, NM Mayekiso (“the deceased’s daughter”), who was born 

from his relationship with NF Mayekiso (“Ms Mayekiso”)    

 

2.2 Upon his death on 21 August 2011, a death benefit became payable to 

the dependants of the deceased in terms of section 37C of the Act, as 

well as the rules of the first respondent. After its investigation into the 

deceased’s dependants, the first respondent’s board made a resolution 

to allocate 90% of the proceeds of the death benefit to the deceased’s 

daughter and the remaining 10% to the complainant.    

  

 

 

[3] COMPLAINT 

              

3.1 The complainant submitted that she is dissatisfied with the manner in 

which the first and third respondents handled the matter of her son’s 
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death benefit. She submitted that she is unhappy with the first 

respondent’s board’s decision to allocate and distribute the proceeds of 

her son’s death benefit in the manner in which it did. The complainant 

further submitted that whilst he was alive, the deceased had made 

copies of identification documents of herself and that of her sister for 

filing with the third respondent, but the copies are now missing. She 

submitted that the deceased never married and lived with her until he 

passed away. The complainant submitted that the deceased never 

introduced Ms Mayekiso or his daughter to them, and therefore, never 

knew that the deceased had a child. 

 

3.2 She submitted that whilst she may not dispute that the child may be 

that of the deceased, she is dissatisfied with the manner in which Ms 

Mayekiso revealed the existence of the child after the deceased’s 

death. The complainant further submitted that culturally, the deceased’s 

family and Ms Mayekiso’s family ought to have been introduced when 

Ms Mayekiso fell pregnant. She submitted that she will be seeking a 

paternity test from Ms Mayekiso, in order to ascertain whether Ms 

Mayekiso’s daughter was indeed fathered by the deceased. The 

complainant submitted further that should the paternity test confirm that 

the child is that of the deceased, she would then appreciate it if the 

proceeds of the death benefit that have been allocated to the 

deceased’s child be deposited into a trust account and be managed by 

her in order to ensure that they are well utilised towards the deceased’s 

daughter’s education and personal needs. 

 

3.3 The complainant seeks this Tribunal to compel the first respondent to 

withhold the payment of the proceeds of the death benefit that have 

been allocated to the deceased’s daughter, until the second and third 

respondents have convinced her that the allocation thereof is in 

accordance with the deceased’s wishes.  

 

[4] RESPONSE 
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 First respondent 

 

4.1 The first respondent submitted that the deceased was its member by 

virtue of his employment with the third respondent. It submitted that the 

deceased’s death prompted an investigation in terms of section 37C of 

the Act. The first respondent submitted that in accordance with section 

37C of the Act, death benefits do not form part of a deceased 

member’s estate. It further explained that a death benefit is not subject 

to testamentary law principles and is not the subject of a valid will, nor 

intestate succession laws. The first respondent submitted further that a 

death benefit is not necessarily paid out in accordance with the 

deceased’s wishes as expressed in the beneficiary nomination form, 

nor is it paid according to the expectations of the deceased’s family. 

 

4.2 It submitted that during its investigation into the deceased’s potential 

beneficiaries, the following information was revealed: 

 

-  The deceased was a single male aged 39 years old, who lived with 

his mother; 

-   The deceased and Ms Mayekiso, who is employed as an informal 

trader, have a daughter, NM Mayekiso, aged 15 years old who is a 

scholar and was financially dependent on the deceased; 

- The deceased’s mother is 69 years old, is a pensioner and was 

financially dependent on the deceased; 

- The deceased did not own any property at the time of his death; and 

- The deceased did not complete a nomination of beneficiary form. 

   

4.3   The first respondent submitted that the complainant, as well as the 

deceased’s daughter were identified as the deceased’s beneficiaries in 

terms of section 37C and section 1 of the Act. It submitted that the 

deceased’s daughter’s circumstances, as well as those of the 

complainant were considered, based on the information that was 

received from both of them. The first respondent submitted further that 

the board applied the guiding factors to the abovementioned identified 
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beneficiaries of the deceased and allocated the proceeds of the death 

benefit between them in a manner it deemed equitable. The first 

respondent submitted that its board decided that 90% of the proceeds 

of the death benefit which amounts to R145 710.88 would be allocated 

to the deceased’s daughter, with the remaining 10% which amounts to 

R16 190.10 having been allocated to the complainant. 

 

4.4 It further submitted that the proceeds of the death benefit that were 

allocated to the complainant would be made to her as a lump sum 

death benefit payment, whilst the benefit of the deceased’s daughter 

would be placed in a beneficiary trust fund. The first respondent further 

submitted that it saw it prudent to place the deceased’s daughter’s 

share of the proceeds of the death benefit with Alexander Forbes Trust 

Services to ensure that she is provided for adequately. It provided this 

Tribunal with a copy of the Board’s Resolution pertaining to the matter.  

 

[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 The issue that falls for determination is whether the first respondent’s 

board exercised its discretion properly in the distribution of the death 

benefit and in accordance with the provisions of section 37C of the Act.

  

5.2 The payment of a death benefit arising from a pension fund 

organisation as defined in section 1 of the Act is regulated by section 

37C of the said Act, the apposite portion reads: 

 

   “Disposition of pension benefits upon death of member  

 

(1) Notwithstanding anything to the contrary contained in any law or in 

the rules of a registered fund, any benefit payable by such a fund 

upon the death of a member, shall, subject to a pledge in accordance 

with section 19(5) (b) (i) and subject to the provisions of section 37A 

(3) and 37D, not form part of the assets in the estate of such a 

member, but shall be dealt with in the following manner:  
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(a) If the fund within twelve months of the death of the member becomes 

aware of or traces a dependant or dependants of the member, the 

benefit shall be paid to such dependant or, as may be deemed 

equitable by the board, to one of such dependants or in proportions to 

some of or all such dependants. 

 

(b) If the fund does not become aware of or cannot trace any dependant 

of the member within twelve months of the death of the member, and 

the member has designated in writing to the fund a nominee who is 

not a dependant of the member, to receive the benefit or such portion 

of the benefit as is specified by the member in writing to the fund, the 

benefit or such portion of the benefit shall be paid to such nominee: 

Provided that where the aggregate amount of the debts in the estate 

of the member exceeds the aggregate amount of the assets in his 

estate, so much of the benefit as is equal to the difference between 

such aggregate amount of debts and such aggregate amount of 

assets shall be paid the estate and the balance of such benefit or the 

balance of such portion of the benefit as specified by the member in 

writing to the fund shall be paid to the nominee.”                  

             

5.3 The distribution of death benefits is governed by section 37C of the Act. 

Section 37C gives the board a discretion to distribute a death benefit 

among the beneficiaries of the deceased in a manner and proportion 

that is just and equitable. In exercising its discretion, the board must 

take into account a number of relevant factors, for instance, the ages of 

the parties; the relationship with the deceased; the extent of 

dependency; the financial affairs of the beneficiaries; and the wishes of 

the deceased (see Jones v National Technikon Retirement Fund and 

Others [2002] 1 BPLR 2960 (PFA)). 

 

5.4 The Act differentiates between dependants and nominees. A nominee 

is a person designated in writing by the deceased to receive the 

benefit, or a portion thereof (see Gowing v Lifestyle Retirement Annuity 

and Others [2007] 2 BPLR 212 (PFA)). The first respondent submitted 

that the complainant never submitted a beneficiary nomination form, 

despite the complainant’s averments that prior to his death, the 

deceased had taken copies of the complainant’s and his sister’s 
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identification documents with the intention of submitting them to the 

third respondent, so that it may lodge it with the first respondent. The 

complainant has not made any averments against the third respondent, 

indicating any negligence on the part of the third respondent for failing 

to lodge the deceased’s beneficiary nomination form with the first 

respondent. Moreover, a nomination form serves merely as a guideline 

as to who stands to benefit in terms of the member’s wishes. However, 

the board cannot be bound by the member’s wishes as that would 

amount to an improper exercise of its discretion (see Mashazi v African 

Products Retirement Benefit Provident Fund [2002] 8 BPLR 3703 (W)). 

In addition, the first respondent pointed out correctly that a death 

benefit is not subject to testamentary law principles and is not the 

subject of a valid will, nor intestate succession laws.  

 

5.5 Section 1 of the Act defines a dependant as follows: 

 “Dependant, in relation to a member, means – 

(a) a person in respect of whom the member is legally liable for 

maintenance; 

(b) a person in respect of whom the member is not legally liable for 

maintenance, if such person – 

 

(i) was in the opinion of the board, upon the death of the 

member in fact dependent on the member for maintenance; 

(ii) is the spouse of the member; 

(iii) is the child of the member, including a posthumous child, an                 

adopted child and an illegitimate child; 

(c) a person in respect of whom the member would have become legally 

liable for maintenance, had the member not died.” 

 

5.6 The complainant was identified as a factual dependant of the 

deceased. The deceased daughter was identified as a legal dependant 

of the deceased in terms of section 1(a) above. The existence of the 

deceased daughter was only revealed during the board’s investigation 
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into the deceased possible beneficiaries, therefore, leading to the 

complainant’s doubts that the child is indeed that of the deceased. 

However, despite her assertions that she never knew that the 

deceased had a child and that she intends to request that a paternity 

test be conducted to confirm same, the complainant has not submitted 

any evidence to disprove the board’s finding that the child is that of the 

deceased.  Moreover, the board’s investigation revealed that the 

deceased was maintaining his child as she was financially dependent 

on him. In light of evidence to the contrary, this Tribunal accepts that 

NM Mayekiso is the deceased’s daughter and therefore, qualifies as a 

legal dependant of the deceased. 

 

5.7 The Act places a duty on the respondent to conduct an investigation 

and identify the dependants of the deceased prior to his death. In order 

to comply with the spirit and purport of the statute, it is necessary for 

the board to carefully assess the financial position, degree of 

dependency and future prospects of all relevant dependants (see 

Brummelkamp v Babcock Africa (1997) Pension Fund and Another 

[2001] 4 BPLR 1811 (PFA)). The board identified the deceased’s 

dependants as follows: 

  

      Legal dependant:  

Name Relationship Date of birth Age Schooling 

NM Mayekiso Child 22/09/1997  15 Yes 

 

 

 

      Factual dependants:  

Name Relationship Date of Birth Age Employed 

NM Nsibande Mother 10/10/1943  69 Pensioner 

    

5.8 In casu, the board found that the deceased was a single male, but had 

a fifteen year old child with Ms Mayekiso. Furthermore, it found that the 

deceased was living with the complainant and did not own property of 
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his own at the time of his death. The first respondent further found that 

despite not having completed a beneficiary nomination form, both the 

complainant and his daughter were financially dependent on the 

deceased. In light of all the facts considered, the board resolved to 

distribute the proceeds of the deceased’s death benefit as follows:- 

  

Name Relationship Date of 

Birth 

Age Approved 

% 

Beneficiary 

fund/payout 

NM Mayekiso Child  22/09/1997  15 90% Beneficiary 

Fund 

NM Nsibanda Mother 10/10/1943  69 10% Payout 

    

5.9 The complainant submitted that as the child’s grandmother, the 

deceased’s daughter’s share of the proceeds of the death benefit ought 

to be placed in trust and administered by her in order to ensure that the 

deceased’s child is adequately provided for. Whilst having considered 

her good intentions to ensure that the deceased’s daughter is well 

taken care of, her request cannot be acceded to as the provisions 

already made by the board are well suited to adhere same. The 

proceeds of a death benefit cannot be paid according to the 

expectations of the deceased’s family. The board applied its mind as 

required by section 37C of the Act and resolved to place the 

deceased’s daughter’s share of the proceeds of the death benefit in a 

beneficiary fund. The beneficiary fund, inter alia, will pay out portions 

thereof from the interest earned on a monthly basis, to Ms Mayekiso, 

as the legal guardian of the deceased’s daughter. 

 

5.10 This Tribunal’s function is not aimed at setting aside the first 

respondent’s board’s decision arbitrarily. In light of the above, this 

Tribunal finds that the board of the first respondent considered relevant 

factors, ignored irrelevant factors in the exercise of its discretion, and 

did not fetter its discretion in effecting an equitable distribution of the 

death benefit. In the circumstances, this Tribunal finds that the board 

exercised its discretion properly in the proposed distribution of the 
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death benefit and in accordance with the provisions of section 37C of 

the Act. 

 

[6] ORDER 

 

1. In the result, the complaint cannot succeed and is hereby dismissed.   

  

 

DATED AT PRETORIA ON THIS 10TH DAY OF DECEMBER 2013 

 

 

 

 

 ____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

 

 

 

 

 

 

Section 30M filing: High Court 

Parties: Unrepresented 

 

 


