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Dear Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): NC PANDLE (“complainant”) v SOUTH AFRICAN 

LOCAL AUTHORITIES PENSION FUND (“respondent”)  

 

[1] INTRODUCTION 

 

1.1 This complaint concerns the allocation and distribution of a death 

benefit. 

 

1.2  The complaint was received by this Tribunal on 19 September 2013. A 

letter acknowledging receipt thereof was sent to the complainant on             

30 September 2013. On the same date, the complaint was forwarded to 

the respondent requesting it to file its response by 30 October 2013. On 

14 November 2013, a response was received from the respondent. On 

15 November 2013, this response was forwarded to the complainant to 

file further submissions, in the event that she wished to do so. No 

further submissions were received. 
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1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant is the surviving spouse of Mr MD Pandle                

(“the deceased”) who passed away on 26 July 2007. During his lifetime, 

the deceased was employed by the Nelson Mandela Bay Municipality 

(“the employer”) and was member of the respondent from                      

1 November 2006 until his demise. Subsequent to the deceased’s 

demise, a death benefit became available for distribution to the 

deceased’s dependants by the respondent. 

 

2.2 The nominees as reflected in the deceased’s beneficiary nomination 

form dated 8 May 2006 were as follows:- 

   

Name Relationship Date of birth Benefit 

Mrs NC Pandle Complainant 28/9/1963 50% 

Ms Unathi 

Pandle 

Daughter 25/10/1994 30% 

Others   20% 

 

 

2.3 In May 2008, the respondent allocated and distributed a death benefit 

in the amount of R405 898.98 to the deceased’s beneficiaries, including 

those not listed in his beneficiary nomination form in the following 

manner: 

Name Date of birth Relationship Benefit 

Complainant 28/09/1963 Spouse 20% 

Unathi Pandle 24/10/1994 Daughter 10% 

Luleka Pearl 

Dara 

02/02/1969 Girlfriend  5% 

Anathi Dara 20/05/2002 Son 20% 
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Zandile Pandle 13/07/1999 Daughter 15% 

Tandazwa 

Bisholo 

21/06/1971 Girfriend 5% 

Anele Bisholo 18/02/1997 Daughter 15% 

Siyabulela 

Madikane 

08/09/1987 Son 10% 

  

 

2.4 Therefore, the decision of the board of the respondent is the subject-

matter of this complaint. 

 

[3] COMPLAINT 

 

3.1 The complainant submits that following the deceased’s demise, she 

requested the amount of the death benefit and was given a figure of 

R405 898.98. She further submits that as the surviving spouse of the 

deceased, she had expected that she would be allocated 50% of the 

death benefit but was shocked when she received a death benefit in 

the amount of R68 000.00. She submits that her daughter, Ms Unathi 

Padle, who was 14 years old at the time, received a death benefit in the 

amount of R34 000.00. In essence, their combined death benefit 

allocation amounted to R102 000.00. 

 

3.2 She laments the fact that the remainder of the death benefit was 

allocated to the children of the deceased born outside of her marriage 

with the deceased, while there was no proof that such children were 

fathered by him. She further states that she feels the respondent did 

not treat her fairly and with dignity as a wife of the deceased. She 

states that at the time of the deceased’s death, together with the 

deceased they were busy extending their house and now she has been 

left with the burden of servicing the home loan all by herself, a fact 

which was not taken into account by the respondent when it took its 

decision to allocate and distribute the death benefit.  
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3.3 She further submits that her attempt to lodge a query regarding the 

respondent’s decision through her attorney did not yield any positive 

outcome. 

 

3.4 She requests this Tribunal to compel the respondent to allocate to her 

and her daughter bigger portions of the death benefit in accordance 

with the deceased’s wishes.  

 

 [4]  RESPONSE 

 

4.1 The respondent submitted that the death benefit is provided for in terms 

of rule 6.1 of its rules which provides as follows: 

 

   “Death before Retirement 

 

If a MEMBER dies whilst in the service of the EMPLOYER, the 

following benefit will become payable: 

 

6.1.1 the amount determined in accordance with RULE 

7.1, plus 

 

6.1.2 subject to provisions of RULE 9.8, a life assurance 

benefit defined in terms of the LIFE ASSURANCE 

BENEFIT COVER.” 

 

4.2 It further submitted that section 37C of the Act provides for disposition 

of pension benefits upon the death of a member and takes precedence 

over any other law or rules of the fund. In terms of section 37C, the 

fund needs to trace dependants of the deceased and pay the death 

benefit to the dependants as the board may deem equitable. 

4.3 It submitted that a dependant is defined in section 1 of the Act as 

follows: 

   

“(a) a person in respect of whom the member is legally liable for 

maintenance; 
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 (b) a person in respect of whom the member is not legally liable for    

maintenance, if such person - 

  

(i)  was, in the opinion of the board, upon the death of the 

member in fact dependent on the member for maintenance; 

  

(ii) is the spouse of the member; 

  

(iii) is a child of the member, including a posthumous child, an 

adopted child and a child born out of wedlock. 

 

(c)  a person in respect of whom the member would have become legally     

liable for maintenance, had the member not died.”                    

 

4.4 When exercising its discretion in terms of section 37C of the Act, the 

board was made aware of the following children of the deceased:  

 

 Unathi Pandle   (Daughter) 

 Anathi Dara   (Son) 

 Zandile Pandle   (Daughter) 

 Anele Bisholo   (Daughter) 

 Siyabulela Madikane  (Son) 

 

The guardians of the minor children were also identified as follows: 

 

 Nomthandazo Pandle (Complainant) 

 Luleka Pearl Dara  (Girlfriend) 

 Tandazwa Olga Bisholo (Girlfriend) 

 

4.5 The respondent submitted that, after tracing the potential beneficiaries, 

the first enquiry is whether or not the potential beneficiaries traced can 

be classified as dependants as defined in the Act. The board has 

discretion in determining whether a person amounts to a dependant or 

not, which must be exercised reasonably taking into consideration of all 

the relevant factors. Accordingly, after conducting a thorough 

investigation, the board identified the following deceased’s dependants: 
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  Nomthandazo Pandle   (Complainant) 

  Unathi Pandle   (Daughter) 

  Anathi Dara    (Minor son) 

  Zandile Pandle   (Daughter) 

  Luleka Pearl Dara   (Girlfriend) 

  Anele Bisholo    (Daughter) 

  Tandazwa Olga Bisholo  (Girlfriend) 

  Siyabulela Madikane   (Son) 

 

4.6 It stated that evidence was advanced to show factual and legal 

dependency on the deceased in respect of each identified dependant. 

The submitted evidence was in a form of affidavits. It submitted that in 

the determination of Mthiyane v Fedsure Life Assurance Ltd & Others 

2002 [2] BPLR 3460 (PFA) paragraph 27, it was accepted by this 

Tribunal that in the absence of any rebutting evidence, affidavits could 

be regarded as proof of the identity of the member’s dependants 

beyond a balance of probabilities. Therefore, it submitted, affidavits 

submitted to it were accepted as proof of the identity of the deceased’s 

dependants. 

 

 4.7 It submitted that once the board has identified the dependants, it must 

then decide on an equitable distribution of a death benefit and the 

appropriate mode of payment. The duties of the board in this regard 

were cogently summarised in Sithole v ICS Provident Fund and 

Another [2000] 4 BPLR 430 (PFA) at paragraphs 24 and 25 as follows: 

 

 “When making an equitable distribution amongst dependants the board of 

management has to consider the following factors: 

 

 the age of the dependants; 

 the relationship with the deceased; 

  the extent of dependency; 

 The wishes of the deceased placed either in the nomination 

and/or his last will; and 

 Financial affairs of the dependants including their future 
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earning capacity potential. 

 

 4.8 It submitted that in assessing the extent of a potential beneficiary’s 

dependency, the board has to evaluate the extent to which the 

deceased was liable for the maintenance of the beneficiary and then 

evaluate the reasonable maintenance needs of each potential 

beneficiary. The board must then examine the social and emotional 

relationship that existed between the deceased and the potential 

beneficiary. It submits that it considered all these relevant factors when 

effecting an equitable distribution. 

 

 4.9 It submitted that benefits for the minor children were paid to a 

beneficiary fund on their behalf. This was done to ensure that the 

benefits of minor children are managed by people with expertise to 

manage the funds.  

 

 4.10  It noted that the complaint is premised on the fact that the complainant 

and her daughter were nominees of the deceased. It submitted that the 

foundation of section 37C is that the death benefit does not form part of 

a deceased member’s estate but is rather required to be distributed in 

accordance with a legislated scheme which gives preference to the 

factual needs and dependency above a member’s freedom to dictate 

the manner in which the benefit must be distributed upon his death. It 

further submitted that although it was usual practice for members to 

complete a nomination form, such nomination form is not binding on the 

board of management. It serves a limited purpose as it determines the 

deceased’s nominees but does not grant them a greater right to the 

death benefit than any identified dependant. In this regard, it referred to 

the determination of Reuters v Telkom Retirement Fund 2003 [3] BPLR 

4501 (PFA) at paragraph 12. 

 

 4.11 It submitted that it paid all the beneficiaries it ought to have paid and 

the distribution of the death benefit was done in accordance with 
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section 37C(1) of the Act. It then submitted that the complaint be 

dismissed. 

 

[5] DETERMINATION AND REASONS THEREFOR 

  

 Introduction 

 

5.1 The issue to be determined is whether or not the board of the 

respondent exercised its discretion properly in the distribution of the 

death benefit and considered all the relevant factors without fettering its 

discretion. Before delving into the merits of the matter, this Tribunal has 

to deal with the issue of time barring as this complaint was lodged more 

than three years after the deceased’s death and the board’s decision. 

 

Point in limine 

 

5.2 The provisions of section 30I of the Act impose certain time limits within 

which complaints must be lodged with the Adjudicator and provide as 

follows:-   

 

“(1) The Adjudicator shall not investigate a complaint if the act or omission to    

which it relates occurred more than three years before the date on which the 

complaint is received by him or her in writing. 

 

(2) The provisions of the Prescription Act, 1969 (Act No. 68 of 1969), relating to 

a debt apply in respect of the calculation of the three year period referred to 

in subsection (1).” 

 

  5.3 In terms of this section, this Tribunal is duty bound as the provisions 

are prescriptive, to apply the section even though no party has raised 

this point in limine. 
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5.4 However, section 13 of the Prescription Act, 68 of 1969 provides for the 

interruption of prescription if a creditor is a minor and the apposite 

portion provides thus:- 

 

             “(1) If – 

                         (a) the creditor is a minor or insane or is a person under 

curatorship or is prevented by superior force including any 

law or any order of court from interrupting the running of 

prescription as contemplated in section 15(1)...” 

 

5.5 In casu, the deceased passed away on 26 July 2007 and his daughter 

Unathi Pandle, was 13 years old and a minor at the time of his demise. 

In May 2008, when the board took its decision to allocate the 

deceased’s benefit she was 14 years. This, in the view of this Tribunal, 

is an indication that prescription was interrupted as it could only begin 

to run when she attained majority in October 2012. Therefore, this 

Tribunal concludes that this matter is not time-barred to the extent that 

it relates to the minor child. However, it has prescribed with respect to 

the complainant. 

 

Merits 

 

5.6 The payment of death benefits is regulated by section 37C of the Act, 

read in conjunction with the definition of a “dependant” in section 1.  

The primary purpose of this section is to protect those who were 

financially dependent on the deceased during his lifetime. In effect, 

section 37C of the Act overrides the freedom of testation of the 

deceased. It is the board’s responsibility when dealing with the 

payment of death benefits to conduct a thorough investigation to 

determine the beneficiaries, to decide on an equitable distribution and 

finally to decide on the most appropriate mode of payment of the 

benefit (see Ramanyelo v Mine Workers Provident Fund [2005] 1 BPLR 

67 (PFA)). 
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5.7 “Dependant” is defined in section 1 of the Act as follows: 

   

“(a) a person in respect of whom the member is legally liable for 

maintenance; 

 

 (b) a person in respect of whom the member is not legally liable for    

maintenance, if such person - 

  

(i)  was, in the opinion of the board, upon the death of the 

member in fact dependent on the member for maintenance; 

  

(ii) is the spouse of the member; 

  

(iii) is a child of the member, including a posthumous child, an 

adopted child and a child born out of wedlock. 

 

(c)  a person in respect of whom the member would have become legally     

liable for maintenance, had the member not died.”                    

 

5.8 The law recognises three categories of dependants based on the 

deceased member’s liability to maintain such a person, namely, legal 

dependants, non-legal dependants and future dependants. In principle, 

a member is legally liable for the maintenance of a spouse and children 

as they rely on the member for the necessities of life. In the case of 

non-legal dependants, where there is no duty of support, a person 

might still be a dependant if the deceased in some way contributed to 

the maintenance of that person. The person alleging to be a factual 

dependant will have to prove that he was dependent on the deceased 

(despite the deceased not having a legal duty to maintain) at the time of 

the member’s death. 

 

5.9 The term “nominee” is not defined in the Act and for a beneficiary to 

claim to be a nominee, there must exist a valid nomination form. The 

nomination must be in writing and the beneficiary must not be a 

dependant. The nominee is distinguishable from a dependant in that, a 

nominee is not by virtue of having been nominated entitled to a death 
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benefit. The board is not bound by the nomination form completed by 

the deceased, instead the nomination form serves merely as a guide to 

assist it in the exercise of its discretion (see Mashazi v African Products 

Retirement Benefit Provident Fund [2002] 8 BPLR 3703 (W) at 3705I-

3706C).   

 

 5.10 The board must then decide on the distribution of a death benefit after 

the deceased’s dependants have been identified. The duties of the 

board in this regard were cogently summarised in Sithole v ICS 

Provident Fund and Another [2000] 4 BPLR 430 (PFA) at paragraphs 

24 and 25 as follows: 

 

 “When making an equitable distribution amongst dependants the board of 

management has to consider the following factors: 

 

 the age of the dependants; 

 the relationship with the deceased; 

  the extent of dependency; 

 The wishes of the deceased placed either in the nomination 

and/or his last will; and 

 Financial affairs of the dependants including their future 

earning capacity potential. 

 

In making their decision, trustees need to consider all relevant information 

and ignore irrelevant facts.  Further, the trustees must not rigidly adhere to a 

policy or fetter their discretion in any other way.” 

   

  5.11 In this instance, the complainant is of the view that her then minor 

daughter’s mere inclusion in the beneficiary nomination form entitled 

her to be allocated a greater share of the death benefit as stipulated 

therein. On the other hand, the respondent submitted that although it 

was usual practice for members to complete a nomination form, such 

nomination form is not binding on the board of management. It serves a 

limited purpose as it determines the deceased’s nominees but does not 

grant them a greater right to the death benefit than any identified 

dependant. 
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  5.12 In the circumstances, this Tribunal is satisfied that the inclusion of the 

complainant’s minor daughter in the beneficiary nomination form did not 

entitle her to receive a share of the death benefit stipulated therein but 

that it is a guide to assist the board in exercising its discretion. The 

respondent submitted that in assessing the extent of a potential 

beneficiary’s dependency, the board has to evaluate the extent to 

which the deceased was liable for the maintenance of the beneficiary 

and then evaluate the reasonable maintenance needs of each potential 

beneficiary. It proceeded to allocate the death benefit on the basis of 

this principle, amongst other factors it considered. This Tribunal is 

further satisfied that in arriving at its decision, the board of the first 

respondent considered all the relevant factors and ignored the 

irrelevant ones. Apart from the complainant’s daughter, the deceased 

had other children and their mothers who were dependent on him 

during his lifetime. Excluding them in the distribution and allocation of 

the death benefit would have left them destitute and in a far worse 

financial position than they were when he was alive. 

 

  5.13  The board is vested with discretionary powers to decide on an 

equitable distribution of the death benefit. It is only in cases where it 

has exercised its powers unreasonably and improperly or unduly 

fettered the exercise thereof, that its decision can be reviewed (see 

Mongale v Metropolitan Retirement Annuity Fund [2010] 2 BPLR 192 

(PFA)). In the circumstances, the complaint falls to be dismissed. 

  

[6] ORDER 

 

1. In the result, the complaint is dismissed. 

   

DATED IN PRETORIA ON THIS 17TH DAY OF DECEMBER 2013 
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___________________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

Section 30M filing: High Court 

Complainant: Unrepresented 

Respondent: Represented by Thipa Incorporated Attorneys 


