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Dear Mrs Sekwane, 

  

DETERMINATION IN TERMS OF SECTION 30A OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): SJ SEKWANE (“complainant”) v  CHEMICAL 

INDUSTRIES NATIONAL PROVIDENT FUND (“first respondent”); NBC FUND 

ADMINISTRATION SERVICES (PTY) LTD  (“second respondent”) AND 

COLGATE PALMOLIVE (PTY) LTD (“third respondent”) 

 

[1] INTRODUCTION 

 

 1.1 The complaint concerns the manner of payment of a disability benefit. 

 

 1.2 The complaint was received by this Tribunal on 14 February 2013. A 

letter acknowledging receipt thereof was sent to the complainant on 9 

May 2013. On the same date, the complaint was forwarded to the 

respondents, requiring their responses by no later than 7 June 2013 

(for the third respondent) and 9 June 2013 (for the first and second 

respondents). The due date for the first and second respondents was 

extended to 31 July 2013. The due date for the third respondent’s 

response was extended to 9 September 2013. A response was 
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received from the second respondent on 27 August 2013. No 

response was received from the third respondent. The response was 

forwarded to the complainant on 27 August 2013, requiring her further 

submissions (if any) by no later than 9 September 2013. No further 

submissions were received from the parties. 

 

1.3 After considering the submissions before this Tribunal, it is considered 

unnecessary to hold a hearing in this matter. As the background facts 

are known to the parties, they will be repeated only to the extent that 

they are pertinent to the issues raised herein. The determination and 

reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

 2.1 Mr LV Sekwane (“the deceased”) passed away on 5 May 2011. During 

his lifetime, he was employed by the third respondent on 30 

September 1985. He was a member of the first respondent by virtue of 

his employment. The first respondent is administered by the second 

respondent.  

 

 2.2 On 29 April 2011, the deceased’s employment was terminated by the 

third respondent on the grounds of total and permanent ill-health. He 

then applied to the first respondent for a disability benefit. As the first 

respondent’s disability benefits are underwritten by an insurer, the 

application was referred to the underwriting insurer for consideration. 

The insurer admitted the claim and paid the insured disability benefit to 

the first respondent. Therefore, the deceased became entitled to a 

disability benefit made up of the insured portion and his fund credit. 

This benefit amounted to R610 864.66. However, before the disability 

benefit could be paid to the deceased, he passed away on 5 May 

2011.  
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 2.3 Upon his death, the first respondent determined that the benefit must 

be distributed amongst the deceased’s dependants and beneficiaries 

in terms of section 37C of the Act. Thus, 50% of the benefit was 

allocated to the complainant who is the deceased’s wife, 30% to the 

deceased’s daughter Sabelo and the remaining 20% to the deceased’s 

daughter Ntsuntsu.  

 

[3] COMPLAINT 

 

 3.1 The complainant is dissatisfied with the distribution of the death benefit 

in terms of section 37C of the Act instead of it being paid into the 

deceased estate. She submits that at the time of the deceased’s 

death, the disability claim had already been processed and therefore, 

ought to have been paid into the deceased estate. She further 

complains about the quantum of the disability benefit. She submits that 

the figure that was initially shown to her as the benefit payable is more 

than what has been paid. She also submits that the benefit payable 

was taxed twice by South African Revenue Services (“SARS”).   

 

 3.2 The complainant seeks an order reversing the distribution of the 

benefit in terms of section 37C of the Act and ordering that it instead 

be paid as a disability benefit. She further seeks an order reversing the 

undue tax that was deducted from the benefit. She also seeks an order 

that she be paid the benefit that was initially quoted to her. 

 

 

 

 

[4] RESPONSE 

 

 First and second respondents 
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 4.1 The second respondent submits that prior to his death, the deceased 

was declared disabled and his disability claim was approved by the 

underwriting insurer, after which the proceeds were paid to the first 

respondent. Although the deceased was declared disabled and his 

disability benefit was already approved by the underwriting insurer, the 

benefit was correctly paid to the deceased’s dependants and 

beneficiaries and not the deceased estate.  

 

 4.2 This is because section 37C(1) provides that any benefits payable by a 

fund upon the death of a member shall not form part of the deceased 

estate. The definition of a “member” as set out in the Rules shows that 

the deceased was still a member of the first respondent at the time of 

his death as he had not yet been paid his benefits. This means that 

any benefit which accrued prior to a member’s death must be 

distributed in terms of section 37C of the Act. The benefit retains its 

nature as a disability benefit for the purposes of tax but the mode of its 

payment changes. Therefore, the benefit was correctly paid to the 

deceased’s dependants and beneficiaries. 

 

 4.3 With regards to the complainant’s claim that she was quoted a larger 

benefit than that paid, she must provide evidence of this. In the 

absence of such proof, the first and second respondents are unable to 

respond to the allegation. With regards to the taxation of the benefit, 

the second respondent’s system does not allow two requests to be 

made to SARS in respect of a tax directive. The system would 

automatically reject the second request. Furthermore, SARS would not 

tax the same benefit twice. Therefore, the benefit was taxed only once. 

If the complainant insists that this was the case, she should provide 

evidence in order for the matter to be taken up with SARS. Therefore, 

the complaint should be dismissed. 

 

 Third respondent 
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 4.4 The third respondent was afforded an opportunity to comment on the 

allegations made in the complaint as required by section 30F of the 

Act. No response was received from the third respondent. Therefore, 

this Tribunal must determine the matter on the basis of the 

submissions placed before it.  

 

[5] DETERMINATION AND REASONS THEREFOR 

 

 Introduction 

 

5.1 This Tribunal must determine three issues, namely whether or not it 

has the necessary jurisdiction to pronounce on the tax that was 

deducted from the benefit; whether or not a larger benefit ought to have 

been paid by the first respondent; and whether or not the first 

respondent acted lawfully in distributing the disability benefit in terms of 

section 37C of the Act. 

 

Jurisdiction regarding taxation 

 

5.2 The complainant submitted that the benefit was taxed twice and she is 

dissatisfied with this. Although not specifically set out in the complaint 

document, it is surmised that she sought an order reversing the second 

tax that was deducted from the benefit. 

 

5.3 This Tribunal was established in terms of Chapter VA of the Act to hear 

complaints against pension fund organisations. The nature of the 

complaints upon which it may exercise jurisdiction is specifically set out 

in section 1 of the Act. Such a complaint must relate to a pension fund 

organisation and concern its administration, the investment of its 

assets or the interpretation and application of its rules.  It should further 

allege that a decision taken by such a fund in terms of the Rules was in 

excess of its powers; or the complainant has sustained or may sustain 

prejudice in consequence of maladministration of the fund; or a dispute 
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of law or fact has arisen between the fund and the complainant; or that 

a participating employer has failed to fulfil its duties in terms of the 

rules. 

 

5.4 The present complaint, to the extent that it relates to the assessment of 

the benefit for tax and the deduction of any tax thereon as directed by 

SARS, does not fall within this Tribunal’s jurisdiction. This is because it 

does not relate to a pension fund organisation as essentially required in 

the definition of a complaint in section 1 of the Act. Rather, it relates to 

SARS and the exercise of its powers. Therefore, this Tribunal has no 

jurisdiction to determine the complaint to that extent. 

 

Quantum of the benefit 

 

5.5 The complainant also submitted that the benefit paid was less than that 

which was initially quoted to her. A fund, its legal status, and the rights 

and obligations of its members and the employer, are governed by the 

rules of the fund, relevant legislation and the common law (Tek 

Corporation Provident Fund and Others v Lorentz 1999 (4) SA 884 

(SCA) at 894 B-C; section 13 of the Act). Benefits must be calculated 

and paid by pension funds in terms of their registered rules. Rule 7.2 of 

the first respondent’s Rules regulates the payment of disability benefits 

and provides that: 

 

“Subject to the provisions of Rule 4.3 and Rule 7.3, a Member who has 

retired in terms of Rule 5.1.3 on becoming Disabled shall, if applicable and in 

addition to the benefit to which he is entitled in terms of Rule 5.2.1, become 

entitled to an insured insured benefit specified in the Special Rules. Such 

benefit shall be subject to a maximum benefit of such amount as may be 

specified from time to time by the Registered Insurer and if the Member’s 

Disablement occurs after he has reached such age as may be set out in the 

policy issued by the Registered Insurer, the benefit shall be reduced in 

accordance with the provisions of that policy.” 
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5.6 Therefore, upon termination of his employment, the deceased became 

entitled to a disability benefit made up of his fund credit and 

apportionments from the Investment Reserve Account (if any) and the 

insured portion as admitted by the underwriting insurer. The 

deceased’s fund value was R404 320.66 and the insured benefit was 

R206 544.00. Therefore, the total benefit was R610 864.66. However, 

the benefit still had to be reduced by the amount of tax determined by 

SARS in accordance with the provisions of the Income Tax Act, 58 of 

1962. Therefore, the benefit was correctly calculated. As the 

complainant has not provided evidence of the larger benefit that was 

allegedly quoted to her, this Tribunal finds that the benefit paid was 

correct. 

 

Distribution in terms of section 37C of the Act 

 

5.7 The complainant submitted that the disability benefit ought to have 

been paid into the deceased estate as the deceased passed away after 

he had already been medically boarded and his claim for a disability 

benefit admitted in that regard. In its response, the second respondent 

submitted that the benefit had to be paid in terms of section 37C of the 

Act, citing section 37C(1) of the Act as authority in that regard. This 

section provides that: 

 

“Notwithstanding anything to the contrary contained in any law or in the rules 

of a registered fund, any benefit (other than a benefit payable as a pension to 

the spouse or child of the member in terms of the rules of a registered fund, 

which must be dealt with in terms of such rules) payable by such a fund upon 

the death of a member, shall, subject to a pledge in accordance with section 

19(5)(5)(i) and subject to the provisions of sections 37A(3) and 37D, not form 

part of the assets in the estate of such a member, but shall be dealt with in 

the following manner: 

…” 

 

5.8 In this regard, the second respondent reasoned that the section 

requires any benefit that is payable by the first respondent upon the 

http://search.sabinet.co.za/netlawpdf/netlaw/PENSION%20FUNDS%20ACT.htm#section19
http://search.sabinet.co.za/netlawpdf/netlaw/PENSION%20FUNDS%20ACT.htm#section19
http://search.sabinet.co.za/netlawpdf/netlaw/PENSION%20FUNDS%20ACT.htm#section37A
http://search.sabinet.co.za/netlawpdf/netlaw/PENSION%20FUNDS%20ACT.htm#section37D
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death of a member (such as the deceased) not to form part of the 

deceased estate but be dealt with in terms of that section. It further 

reasoned that the deceased was still a member of the first respondent 

at the time of his death and thus, section 37C was applicable. 

 

5.9 However, this Tribunal does not concur with the second respondent’s 

reasoning. Firstly, section 37C(1) provides that any benefit “payable by 

such a fund upon the death of a member” shall not form part of the 

deceased estate. This presupposes that in order for benefits to be dealt 

with in terms of the section, such benefits must have become payable 

upon (emphasis added) the deceased’s death. Expressed differently, 

such benefits ought to have become payable by reason, by virtue or as 

a result of the deceased’s death. In other words, the benefits must 

have become payable or accrued by virtue of the death of the 

deceased. Therefore, the event causing a benefit to become payable 

determines the nature of the benefit and how it must be paid. 

 

5.10 The disability benefit forming the substance of the present matter did 

not become payable upon, by reason, as a result or by virtue of the 

deceased’s death. It is common cause that the deceased’s 

employment was terminated on the grounds of ill-health on 29 April 

2011. He applied for a disability benefit payable in terms of Rule 7 at 

the time. His claim was admitted by the first respondent and the 

underwriting insurer, thus becoming payable and accruing to him. 

Therefore, the disability benefit became payable and accrued to the 

deceased upon him being declared permanently disabled or at the 

latest, upon the admission of his claim for a disability benefit. 

Therefore, the benefit became payable as a result and by virtue of his 

disablement, not his death. Thus, the nature of the benefit payable to 

him was a disability benefit.  

 

5.11 However, the deceased passed away before the benefit could be paid 

to him. The fact that the deceased passed away before the disability 
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benefit could be paid into his bank account does not change the legal 

nature of the benefit. The benefit remains a disability benefit. This view 

is supported by Information Circular PF 2 of 2010 that was issued by 

the Financial Services Board (“FSB”). Although the Circular does not 

have a binding legal effect, it nevertheless provides valuable guidance 

on the interpretation and application of section 37C of the Act in these 

circumstances. It reads that: 

 

“The provisions of section 37C are only applicable to lump sum benefits 

which become payable by the fund in terms of its rules as a result of the 

death of a member. When a member exits the fund as a result of resignation, 

dismissal, retrenchment or retirement the relevant withdrawal or retirement 

benefit accrues in terms of the rules of a fund. Should the member die after 

the date of accrual of the withdrawal or retirement benefit, but before the 

benefit can be paid or before the member could make an election for the 

benefit to be transferred to another fund, the legal nature of the benefit does 

not change and the provisions of section 37C of the Act is therefore not 

applicable.” (sic) 

 

5.12 Although the provisions of the Circular set out above deal with 

withdrawal benefits that accrue to deceased members who die before 

such benefits have been paid, the underlying principle is applicable to 

the present matter, i.e. the death of a member before payment of a 

benefit that accrued prior to his death does not alter the legal nature of 

such a benefit or render it one that must be dealt with in terms of 

section 37C of the Act. Therefore, the benefit must be paid in the 

manner the Rules envisage payment of similar benefits and not in 

terms of section 37C. In this regard, Rule 7.4 of the first respondent’s 

Rules regulates the payment of disability benefits and provides that: 

 

“Payment of a disability benefit referred to in Rule 7.2 shall be made in a 

lump sum. Subject to the provisions of Rule 12.2, payment shall be made as 

soon as possible after the date of the Disablement of a Member; provided 

that should the Member not claim such benefit for any reason within a period 

of six months from the date of leaving service, the Fund shall be liable to pay 
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tax on that benefit in terms of the provisions of the Income Tax Act, 1962 (Act 

No. 58 of 1962) and the requirements of the Revenue Authorities.” 

 

5.13 Therefore, a disability benefit is payable in a lump sum and must be 

claimed as soon as possible after disablement. If the relevant member 

does not claim the benefit within six months, the benefit will still be 

taxed. The implication is that a disability benefit is payable to a member 

in his personal capacity in the manner elected by him and into the bank 

account nominated by him. Therefore, because the disability benefit 

was payable to the deceased personally and in light of the fact that he 

has already passed away, the benefit must be paid into his estate. 

Therefore, the first respondent acted unlawfully in distributing the 

deceased’s disability benefit in terms of section 37C of the Act. 

 

[6] ORDER 

 

 6.1 In the result, this Tribunal makes the following order: 

 

6.1.1 The first respondent is ordered to revoke the distribution of the 

deceased’s disability benefit in terms of section 37C and 

instead pay such benefit into the deceased estate, within three 

weeks from the date of this determination. 

 

 

 

 

 

 

 

DATED AT PRETORIA ON THIS 15TH DAY OF OCTOBER 2013 
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____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR  

 

 

 

 

 

 

 

Section 30M Filing: High Court  

Parties unrepresented 


