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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): JM SICHEL (“complainant”) v LIFESTYLE 

RETIREMENT ANNUITY FUND (“first respondent”); LIBERTY GROUP LIMITED 

(“second respondent”) AND JN GROSSERT (“third respondent”) 

 

[1] INTRODUCTION 

 

1.1 This complaint concerns the allocation and distribution of a death 

benefit following the demise of the first respondent’s member.  

 

1.2 The complaint was received by this Tribunal on 16 March 2016.  

On 24 March 2016, a letter acknowledging receipt thereof was sent to 

the complainant. On the same date, the complaint was forwarded to 

the first and second respondents, giving them until 25 April 2016 to file 

their responses to the complaint. On 19 April 2016, a response was 

received from the second respondent. On 10 June 2016, a response 

was received from the third respondent. No further submissions were 

received from the parties.  
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[2]  FACTUAL BACKGROUND 

 

2.1 The complainant is the son of the late Mr RRS Sichel (“the deceased”) 

who passed away on 5 June 2014. The deceased was a member of 

the first respondent at the time of his demise. The deceased was in a 

relationship with the third respondent at the time of his demise. The 

second respondent administers the first respondent. The complainant 

is the sole heir to the deceased’s late estate.  

 

 2.2   Following the deceased’s demise, a death benefit in the amount of        

R1 862 210.04 became available for distribution to his beneficiaries 

and dependants in terms of section 37C of the Act. The board of the 

first respondent resolved to allocate the death benefit as follows: 

 

  Complainant:  R   862 210.04 

  Third respondent:  R1 000 000.00 

 

[3] COMPLAINT 

 

3.1 The complainant states that he is the sole heir to the deceased’s late 

estate. He states that at the time of the deceased’s demise, he was a 

23 year old student and had to juggle dealing with the deceased’s 

passing, completing his studies and be involved in the finalisation of 

the late estate. He states that he is the only child of the deceased and 

was fully dependent on him. His mother passed away in 1994. He 

states that he completed his studies and has been working since 2015, 

however, his salary is insufficient to cover the expenses that the 

deceased left him with with. He states that the third respondent was in 

a relationship with the deceased for a period of 18 months and is a 51 

year old financially stable woman who is employed. The third 

respondent has two adult children and a former husband who 

maintains her. He states that the third respondent was not a universal 
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partner to the deceased and had only been living with him and the 

deceased for less than 10 months. The third respondent inherited 

R300 000.00 in cash in terms of the deceased’s Will and she has 

already been paid out. The deceased also gave her a motor vehicle. 

The complainant states that the third respondent was in exactly the 

same financial position before entering into a relationship with the 

deceased and was able to fully maintain and support herself. She was 

able to afford her rent and lifestyle whilst living in her own apartment 

and had her own motor vehicle.  

 

3.2 The complainant states that he incurred major university expenses of 

approximately R60 000.00 which he had to find money somewhere as 

the deceased’s bank accounts, investments and estate were all frozen 

at the time. This is the money he was never reimbursed. He has also 

undergone psychological treatment and counselling at his own cost. He 

was also responsible for the household expenses which were never 

covered by the late estate. He states that when the third respondent 

commenced living with them, she never contributed financially to the 

household and was able to save the money she was being paid from 

both her job and maintenance from her former husband. She had 

subsequently immigrated to the United Kingdom (“UK”) and is not 

returning to South Africa. The third respondent had also been 

financially supported by her sister and her family living in the UK and 

she has been living there for quite some time.        

 

[4] RESPONSES  

 

 First and second respondents 

 

4.1 The second respondent filed a response in its capacity as the first 

respondent’s administrator. It advised that on 23 June 2014, it received 

the complainant’s claim for the death benefit, a copy of the Letter of 

Executorship, Last Will and Testament, the complainant’s Identity 
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Document, a copy of a bank statement and a copy of the death 

certificate from the complainant. On 8 October 2015, it wrote to the 

complainant requesting the contact details of the third respondent. On 

the same date, the complainant advised it that he had finished his 

university studies and started working from June 2015. He confirmed 

that he was not living with the deceased at the time of his demise. He 

further stated that the third respondent was a 51 year old woman who 

was the partner of the deceased at the time of his demise. The 

complainant stated that the third respondent was not financially 

dependent on the deceased and the deceased left her a sum of money 

in his Will. In addition, she has left for the UK and is not returning to 

South Africa.  

 

4.2 The second respondent states that on 15 January 2015, it contacted 

the third respondent and advised her that it needs her proof of 

dependency. On 21 January 2016, it received information from the third 

respondent advising that she had been living with the deceased at the 

time of his demise. She stated that she had been in a relationship with 

the deceased since October 2012 and they had been living together 

since January 2013 until his demise. It states that the third respondent 

submitted a Liquidation and Distribution Account of the late estate and 

affidavits from friends and family to confirm that the deceased had 

mentioned that she would be provided for, when he passes away.  

 

4.3 It states that subsequent to the deceased demise, a death benefit in the 

amount of R3 592 375.22 became available for distribution and 

allocation to his beneficiaries. The investigations revealed that the 

deceased is survived by the complainant and the third respondent. The 

board of management accordingly applied a range of “baskets” factors 

and allocated an amount of R862 210.04 to the complainant and an 

amount of R1 000 000.00 to the third respondent. It states that on 25 

February 2016, it incorrectly advised the third respondent that she has 

been allocated an amount of R100 000.00 instead of R1 000 000.00. 
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On the same date, correspondence was received from the complainant 

objecting to the allocation and appealing that she be allocated at least 

R700 000.00. On 11 March 2016, the first respondent confirmed its 

decision to allocate the amount of R862 210.04 to the complainant and 

R1 000 000.00 to the third respondent. The second respondent states 

that the board of management established that complainant was living 

with the deceased, is the sole heir to the late estate and was paid 

approximately R14 200 000.00 including insurance policies. The 

complainant received proceeds from insurance policies from it worth 

 R3 592 375.22 and policies from MMI Group Limited (“Momentum”) 

worth R2 891 677.00.  

 

4.4 The second respondent states that the third respondent received an 

amount of R300 000.00 from the late estate. It states that the third 

respondent was a partner of the deceased and was living with him at 

the time of his demise. She has completed an affidavit wherein she 

details the evidence of cohabitation and joint arrangements. It states 

that the third respondent lived with the deceased from January 2013 

until his demise. While she was living with the deceased, she retained 

her lease on her flat, which was occupied by her major daughter. She 

has never received financial assistance from her former husband. She 

was in fact forced to apply for a remission of school fees for her son, for 

two years. At that time she was employed and earned a salary of 

R11 790.00 and paying rent in the amount of R4 500.00 towards her 

flat. During May 2013, her daughter moved in with her and the 

deceased and she gave up her lease on her flat. She submitted proof 

dated 25 February 2014, where the deceased confirmed his residential 

address as also being her permanent address. The deceased was 

supporting her financially and transferred a car into her name as a gift. 

The third respondent submitted affidavits from friends and family to 

confirm that the deceased had promised to provide for her and that 

they were in a permanent relationship. It states that in view of the 

aforementioned, the board of management of the first respondent has 
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exercised its discretion fairly and in a manner consistent with the Act. 

The first respondent has withheld the payment of the benefit pending 

the determination of the complaint. 

 

Third respondent 

 

4.5 The third respondent stated that she was in a relationship with the 

deceased. She submitted that in January 2016, she was contacted by 

the second respondent which informed her that she is a potential 

beneficiary of the deceased and for that purpose, it wanted to conduct 

a dependency enquiry. In March 2016, she received correspondence 

from the second respondent advising her that a death benefit in the 

amount of R100 000.00 has been allocated to her. Further, that an 

amount of R862 210.04 was allocated to the complainant. She states 

that she reluctantly accepted the allocation of the amount of 

R100 000.00 and is now revoking the acceptance. She promised to 

make further submissions, however, same were not received. 

 

[5] DETERMINATION AND REASON THEREFOR 

 

5.1 The issue that falls to be determined by this Tribunal is whether or not 

the first respondent fettered its discretion in the allocation and 

distribution of the death benefit.  

 

 5.2 The payment of death benefits is regulated by section 37C, read in 

conjunction with the definition of a “dependant” in section 1 of the Act.  

The primary purpose of this section is to protect those who were 

financially dependent on the deceased during his lifetime. Section 37C 

of the Act imposes three pertinent duties on the board when distributing 

a death benefit. In the first instance, the board has to identify and trace 

all the dependants and nominated beneficiaries of the deceased. 

Secondly, the board must effect an equitable distribution of the death 

benefit; and finally, the board must determine an appropriate mode of 
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payment. Essentially, section 37C of the Act gives the board 

discretionary powers to be exercised fairly and reasonably in the 

distribution of a death benefit. The duties in this regard were 

summarised in Sithole v ICS Provident Fund and Another [2000] 4 

BPLR 430 (PFA), at paragraph 24 and 25, as follows:- 

 

“When making an “equitable distribution” amongst dependants the                    

board of management has to consider the following factors: 

 

 the age of the dependants 

 the relationship with the deceased 

 the extent of dependency 

 the wishes of the deceased placed either in the nomination 

form and/or his last Will; and 

 financial affairs of the dependants including their future 

earning capacity potential.” 

 

5.3 The primary issue for determination is whether or not the board 

discharged its duties imposed on it in terms of section 37C of the Act 

i.e. did it consider all the relevant factors to the exclusion of irrelevant 

factors and not fetter its discretion. Where it is found that the board 

failed to conduct a proper investigation or take into account relevant 

factors, or took into account irrelevant factors, its decision shall be 

reviewable on the grounds that it exceeded its powers or that the 

decision constituted an improper exercise of its powers (see Jordaan v 

Protektor Pension Fund [2001] 2 BPLR 1593 (PFA) at 1596 F-G and 

1597B-D).  

 

5.4 “Dependant” is defined in section 1 of the Act as follows: 

   

“(a) a person in respect of whom the member is legally liable for 

maintenance; 

 

 (b) a person in respect of whom the member is not legally liable for    

maintenance, if such person - 
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(i)  was, in the opinion of the board, upon the death of the 

member in fact dependent on the member for maintenance; 

  

(ii) is the spouse of the member; 

  

(iii) is a child of the member, including a posthumous child, an 

adopted child and a child born out of wedlock. 

 

(c)  a person in respect of whom the member would have become legally     

liable for maintenance, had the member not died.”  

                   

5.5 The law recognises three categories of dependants based on the 

deceased member’s liability to maintain such a person, namely, legal 

dependants, factual dependants and future dependants. In principle, a 

member is legally liable for the maintenance of a spouse and children 

as they rely on the member for the necessities of life. In the case of 

factual dependants, where there is no duty of support, a person might 

still be a dependant if the deceased in some way contributed to the 

maintenance of that person. The person alleging to be a factual 

dependant will have to prove that he was dependent on the deceased 

(despite the deceased not having a legal duty to maintain) at the time of 

the member’s death. 

 

5.6 The complainant is aggrieved with the allocation of a portion of the 

death benefit to the third respondent indicating that she was not 

dependent on the deceased at the time of his demise. The third 

respondent submitted that she was in a relationship with the deceased 

and dependent on him at the time of his demise. This Tribunal should 

therefore, determine if the third respondent qualifies as a spouse of the 

deceased. A spouse is defined in the Act as follows:  

 

““spouse” means a person who is the permanent life partner or spouse or 

civil union partner of a member in accordance with the Marriage Act 68 of 

1961, the Recognition of Customary Marriages Act 68 of 1998, the Civil 

Union Act 17 of 2006 or the tenets of a religion.” 
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5.7 Therefore, the only manner in which the third respondent, whose 

relationship with the deceased has not been formalised either in terms 

of the Marriage Act, Civil Union Act, Recognition of Customary 

Marriages Act or the tenets of any religion, can now fall within the 

meaning of “dependant” is by falling within the provisions of section           

1(b)(i), namely, a factual dependant (see Wana-Basi v South African 

Municipal Workers’ Union National Provident Fund [2013] 3 BPLR 433 

(PFA) and Esterhuzen v Central Retirement Annuity Fund [2013] 3 

BPLR 355 (PFA)). 

  

5.8 Whether or not the third respondent was a de facto dependant of the 

deceased is a factual inquiry (see Govender v Alpha Group Employees 

Provident Fund [2001] 4 BPLR 1843 (PFA) at paragraph 15). 

According to the submissions before this Tribunal, the third respondent 

had been in a relationship with the deceased since October 2012 and 

they had been living together since January 2013 until his demise. The 

deceased had been maintaining her financially and had even provided 

her with a motor vehicle as submitted by the complainant. The third 

respondent also inherited R300 000.00 in cash in terms of the 

deceased’s Will. The third respondent also provided proof signed by 

the deceased on 25 February 2014, confirming that she was residing 

with him. This Tribunal is persuaded by the submissions of the third 

respondent that she was dependent on the deceased as envisaged by 

section 1(b)(i) of the definition thereof in the Act and therefore, the 

board of the first respondent was correct in allocating a portion of the 

death benefit to her. Further, the complainant is a major child of the 

deceased who was still at university during his demise and therefore, 

he qualifies as a legal dependant of the deceased as envisaged by the 

definition thereof in section 1(a) of the Act (also see Smit v Smit 1980 

(3) SA 1010 at paragraph 1019F-1020H). Therefore, the board of the 

first respondent was also correct in allocating a portion of the death 

benefit to the complainant.  
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5.9 As regards the amounts allocated to each beneficiary, the first 

respondent also took into consideration the fact that the complainant is 

the sole heir of the deceased late estate worth R14 200 000.00. 

Further, the complainant is a beneficiary of insurance policies from the 

second respondent worth R3 592 375.22 and policies from Momentum 

worth R2 891 677.00 and this receipt of a cash benefit is a relevant 

factor to consider in allocating the death benefit (see Van Vuuren v 

Central Retirement Annuity Fund And Another [2000] 6 BPLR 661 

(PFA) at paragraph 23). Further, the relationship between the 

deceased and the third respondent was not sporadic, it was close (see 

Van Vuuren above). Furthermore, the age of the beneficiaries indicate 

that the third respondent was 51 years old at the time of the 

deceased’s demise nearing her retirement age with fewer income 

earning years, as compared to the complainant who is 25 years of age, 

had just graduated from University and is gainfully employed. 

Therefore, the board of the first respondent was correct in allocating a 

more generous death benefit to the third respondent. The board is 

vested with discretionary powers to decide on an equitable distribution 

of the death benefit. It is only in cases where it has exercised its 

powers unreasonably and improperly or unduly fettered the exercise 

thereof, that its decision can be reviewed (see Mongale v Metropolitan 

Retirement Annuity Fund [2010] 2 BPLR 192 (PFA)). In the 

circumstance, it is this Tribunal’s finding that the board of the first 

respondent did not fetter its discretion in the allocation and distribution 

of the death benefit. 

 

5.10 As regards the complainant’s submission that he incurred household 

expenses occasioned by the deceased’s demise and that he needs a 

portion of the benefit to defray those expenses, the complainant must 

note that in terms of section 37C of the Act, a death benefit does not 

form part of the deceased’s estate and its disposition is channelled 

within the confines of the Act (see Swanepoel v Central Retirement 

Annuity Fund And Another [2001] 6 BPLR 2153 (PFA)). The 
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complainant may claim the debt he incurred from the deceased’s 

estate. 

    

[6] ORDER 

 

1. In the result, the complaint is hereby dismissed. 

 

 

DATED AT PRETORIA ON THIS 13TH DAY OF SEPTEMBER 2016 

 

  

 

 

____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

 

 

Section 30M filing: High Court 

Complainant, First respondent and Second Respondent: unrepresented  

Third Respondent represented by Legal Resource Centre 

 


