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Dear Sir, 

  

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): JEC SWEETLAND (“complainant”) v CORPORATE 

SELECTION UMBRELLA RETIREMENT FUND NO. 2: PARTICIPATING 

EMPLOYER – RUSH TRAILERS CC T/A THE PUMPSMITH (“first respondent”); 

LIBERTY GROUP LIMITED (“second respondent”) AND RUSH TRAILERS CC 

T/A THE PUMPSMITH (“third respondent”)  

 

[1] INTRODUCTION 

 

1.1 This complaint concerns the failure by the third respondent to register 

the complainant as a member of the first respondent timeously and pay 

all contributions on his behalf which resulted in the non-payment of his 

full withdrawal benefit. 

1.2  The complaint was received by this Tribunal on 9 November 2015. A 

letter acknowledging receipt of the complaint was sent to the 

complainant on 12 November 2015. On the same date, a copy of the 

complaint was sent to the respondents informing them about the 

complaint and giving them until 12 December 2015 to submit their 
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responses. A response was received from the second respondent on 

behalf of the first respondent on 27 November 2015. On 27 November 

2015, a copy of the second respondent’s response was forwarded to 

the complainant requesting him to file further submissions by 17 

December 2015. On 7 January 2016 and 15 January 2016, further 

responses were received from the second respondent. On 23 May 

2016, the second respondent’s response was forwarded to the third 

respondent to give clarity on or before 26 May 2016. On 27 May 2016, 

the third respondent requested an extension to file a response by 10 

June 2016. On 14 June 2016, a response was received from the third 

respondent and it further requested an extension to file a further 

response by 24 June 2016. No further response was received from the 

third respondent.    

 

1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant was in the employ of the third respondent from 16 

March 2011 to 28 September 2015. He was a member of the first 

respondent by virtue of his employment. Provident fund deductions 

were made from the complainant’s salary by the third respondent. The 

second respondent is the administrator of the first respondent.  

 

2.2 Following the termination of the complainant’s employment, he was 

entitled to payment of a withdrawal benefit. Subsequent to lodging this 

complaint, the complainant was paid a withdrawal benefit in the amount 

of R18 512.44 on 11 January 2016 by the first respondent.  

   

[3] COMPLAINT 
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3.1 Initially the complainant was dissatisfied with the delay in the payment 

of his withdrawal benefit by the first respondent. Subsequent to lodging 

this complaint, the complainant was paid a withdrawal benefit in the 

amount of R18 512.44 on 11 January 2016 by the first respondent. It 

transpired that not all contributions were paid to the first respondent on 

behalf of the complainant. He attached a copy of his payslip for 11 

September 2015 as proof that a deduction in the amount of R288.09 

was made from his salary for purposes of provident fund contributions.   

 

3.2 The complainant requests this Tribunal to investigate this matter. 

 

[4]  RESPONSES 

   

   First and second respondents 

 

4.1 The second respondent filed a response in its capacity as the first 

respondent’s administrator. It submitted that the complainant was a 

member of the first respondent from 1 March 2012 to 30 September 

2015. It mentioned that a withdrawal claim has not been processed as 

yet as it only received the signed withdrawal form on 25 November 

2015. It submitted that there is an acknowledgment of debt attached 

which it has queried with the third respondent as there is no reference 

to theft, fraud, dishonesty or misconduct. It mentioned that the 

complainant’s fund value is R49 688.54 and it is in the process of 

making payment to the complainant. It attached a copy of the 

complainant’s acknowledgment of debt authorising the third respondent 

to deduct an amount of R24 362.20 from his provident fund.  

 

4.2 In its further response on 15 January 2016, the second respondent 

stated that payment of R18 512.44 was made to the complainant on 11 

January 2016 and attached proof of payment thereof. It provided a 

breakdown of the complainant’s withdrawal benefit as follows:  

 

  Gross amount due:  R49 689.07 
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  Less Tax:   R  6 813.90 

  JE Sweetland:   R18 512.44 

  Rush Trailers CC:   R24 362.73  

 

Third respondent 

 

4.3 The third respondent submitted that it has established that not all 

contributions were paid on behalf of the complainant. It mentioned that 

it is in the process of establishing the quantum of those contributions 

plus late payment interest as well as the reason why they were not 

paid. It requested an extension to file its response by 24 June 2016, 

however it was not received.  

 

[5] DETERMINATION AND REASONS THEREFOR 

 

 Introduction  

 

5.1 The issue for determination is whether or not the third respondent 

should be held liable for failing to register the complainant as a member 

of the first respondent timeously and pay all contributions on his behalf 

which resulted in non-payment of his full withdrawal benefit.  

 

The complainant’s entitlement to a withdrawal benefit 

 

 5.2 The rules of a fund are supreme and binding on its officials, members, 

shareholders and beneficiaries and anyone so claiming from the fund 

(See Section 13 of the Act and Tek Corporation Provident Fund & 

Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28]).       

 

5.3  The special rules applicable to the third respondent dealing with 

eligibility provide as follows: 

 

   CATEGORY NUMBER     1 2 

   

   A. ELIGIBILTY 
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    Minimum Age     18 18  

    Maximum Age     64 64  

 

   C. MEMBER CONTRIBUTIONS 

    Percentage of Fund Salary   0 0  

    Frequency of payment -    M M    

          (Monthly/Annually) 

 

   D. EMPLOYER CONTRIBUTIONS (*)  

    Percentage of Fund Salary   10 15  

    Frequency of payment -        M M 

    (Monthly/Annually) 

 

5.4 The special rules applicable to the third respondent dealing with 

payment of a withdrawal benefit provide as follows: 

 

“G WITHDRAWAL, RETRENCHMENT AND REDUNDANCY 

BENEFITS 

 

 The Withdrawal, Redundancy or Retrenchment Benefits are always 

Member’s Share of the Fund.”    

 

 In turn, the first respondent’s master rules define a “share of the fund” 

as follows: 

 

“SHARE OF THE FUND means in respect of a MEMBER, other than a 

DEFERRED PENSIONER, at any time: 

 

 the SHARE OF THE FUND at the previous calculation date; 

 plus the value of NET CONTRIBUTIONS, if any, received in respect 

of the MEMBER after that date; 

 plus any amount of surplus accruing to a member in terms of a 

surplus scheme approved by the REGISTRAR in terms of Section 

15B of the Act, 

 

adjusted by the FUND RETURN earned by the FUND on the assets 

attributable to the MEMBER to the date of such calculation, 

 

…”  
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5.5 The second respondent submitted that the complainant was a member 

of the first respondent from 1 March 2012 to 30 September 2015. It 

mentioned that a withdrawal claim has not been processed as yet as it 

only received the signed withdrawal form on 25 November 2015. It 

submitted that there is an acknowledgment of debt attached which it 

has queried with the third respondent as there is no reference to theft, 

fraud, dishonesty or misconduct. It mentioned that the complainant’s 

fund value is R49 688.54 and it is in the process of making payment to 

him. In its further response on 15 January 2016, the second respondent 

stated that payment of R18 512.44 was made to the complainant on 11 

January 2016 and attached proof of payment thereof. A breakdown of 

the complainant’s withdrawal benefit is stated in paragraph 4.2 above. 

 

5.6 In casu, it appears that the first respondent deducted loan money owed 

by the complainant to the third respondent from his withdrawal benefit. 

It should be noted that section 37D(1) of the Act only allows the 

following deductions: 

 

- Amounts due to the fund in respect of housing loans granted to the 

member by the fund; 

- Amounts due to the fund in respect of amounts for which the fund is liable 

under a guarantee furnished in respect of a housing loan to the member 

made usually by a bank or building society;  

- Amounts due by a member to his employer on the date of termination of 

membership in respect of compensation in respect of any damage 

caused to the employer by reason of theft, dishonesty, fraud or 

misconduct by the member; 

- Amounts which the fund has paid or will pay by arrangement, and on 

behalf of a member or beneficiary in respect of subscriptions to a medical 

aid scheme; 

- Amounts which the fund has paid or will pay by arrangement and on 

behalf of a member or beneficiary in respect of insurance premiums;  

- Amounts which the fund has paid or will pay by arrangement or on behalf 

of a member or beneficiary in respect of any purpose approved by the 

Registrar on the conditions determined by the Registrar upon a request in 

writing from the fund; 
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- Amount assigned from such benefit or individual reserve to a non-

member spouse in terms of a decree granted under section 7 (8) (a) of 

the Divorce Act, 1979 (Act 70 of 1979); 

- Amount payable in terms of maintenance order as defined in section 1 of 

the Maintenance Act, 1998 (Act 99 of 1998); and 

- Employees’ tax required to be deducted or withheld in terms of the Fourth 

Schedule to the Income Tax Act, 1962 (Act 58 of 1962), as a result of the 

deduction referred to in subparagraph (i) or (Ia). 

 

5.7 The loan money owed by the complainant to the third respondent does 

not fall within the permissible deductions in terms of section 37(D) of 

the Act. By deducting the loan money owed by the complainant to the 

third respondent from his withdrawal benefit, the first respondent acted 

contrary to the provisions of section 37D of the Act. Rule 12.4.1 of the 

first respondent’s master rules dealing with deductions allowed from 

benefits provides as follows;  

    

  “12.4.1  If a MEMBER is indebted to his EMPLOYER or the FUND when a 

benefit becomes payable, the EMPLOYER or the FUND as the case 

may be shall have a claim against such benefit to the extent of such 

indebtedness only if it is in respect of: 

 

12.4.1.1 a loan granted by the EMPLOYER to enable the 

MEMBER to obtain, alter, maintain or repair housing for 

the MEMBER and his DEPENDANTS, or 

12.4.1.2 a guarantee given by the EMMPLOYER or the FUND to 

another person who has granted the MEMBER a loan 

for the purpose set out in Clause 12.4.1.1 above, 

including legal costs in connection therewith, or  

  12.4.1.3 damage suffered by the EMPLOYER as a result of the 

MEMBER’S theft, dishonesty, fraud or misconduct, 

provided that the liability to the EMPLOYER is either 

admitted by the MEMBER in writing or the EMPLOYER 

has obtained a judgement against the MEMBER. 

       12.4.2 Where the EMPLOYER elects to recover the amount owing, the 

EMPLOYER shall provide proof of the existence of the loan, 
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guarantee or damage, as well as the amount owing, at the same time 

as they advise the ADMINISTRATOR of the existence of the 

MEMBER’S claim of benefits.” 

5.8 The deduction of the loan money owed by the complainant to the third 

respondent was therefore unlawful and in contravention of the first 

respondent’s master rules. The first respondent acted beyond its 

powers and this behaviour will be reported to the Registrar of Pension 

Funds (“the Registrar”) given the fact that employers are required to act 

in terms of the Act and its rules and funds are expected to enforce such 

compliance. For a deduction to be lawful, the third respondent ought to 

have complied with the provisions of rule 12.4.1 of the first 

respondent’s rules and section 37D of the Act. It should be noted that 

not all creditors are allowed to attach the retirement benefit in the 

hands of the fund except where the deductions are permissible as 

stated in paragraph 5.6 above owing to the protection granted to such 

benefits by section 37A of the Act.  

 

5.9 Section 37A(1) of the Act provides that pension benefits and rights may 

not be transferred, ceded, reduced or subject to attachment. The 

apposite portion of section 37A of the Act reads as follows: 

 

“Save to the extent permitted by this Act, the Income Tax Act, 1962 (Act No. 

58 of 1962), and the Maintenance Act, 1998, no benefit provided for in the 

rules of a registered fund (including an annuity purchased or to be 

purchased by the said fund from an insurer for a member), or a right to such 

benefit, or right in respect of contributions made by or on behalf of a 

member, shall, notwithstanding anything to the contrary contained in the 

rules of such a fund, be capable of being reduced, transferred, otherwise 

ceded, or of being pledged or hypothecated, or be liable to be attached or 

subjected to any form of execution under a judgment or order of a court of 

law… and in the event of the member or beneficiary concerned attempting to 

transfer or otherwise cede, or to pledge or hypothecate, such benefit or right, 

the fund concerned may withhold or suspend payment thereof… .” 

 

5.10 Section 37A(2) of the Act deems the set-off of any debt, or the 

deduction of a debt in terms of the rules of the fund to be a reduction of 
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benefit, which is prohibited. This Tribunal notes with concern the first 

respondent’s conduct in unlawfully deducting the loan money owed by 

the complainant to the third respondent from his withdrawal benefit. 

This is a clear indication that if a fund as large as the first respondent is 

able to unlawfully deduct money from the complainant’s withdrawal 

benefit in favour of the third respondent without complying with the 

provisions of the Act and its rules, there should be many other 

employees (as evidence by the amount of settlements facilitated by this 

Tribunal in other instances of withholding of benefits not in compliance 

with the Act), other than those who lodged their complaints with the 

Tribunal, who fall within the abuse of powers by employers facilitated 

by funds. In light of the above, it might be beneficial for the Registrar to 

review the appropriateness of the continued existence of section 

37D(1)(b)(ii) of the Act as the intention of legislature in enacting these 

provisions is lost on this Tribunal; especially when considering that the 

benefit rightfully belongs to members.   

 

5.11 In casu, this Tribunal has all the powers to set aside the decision of the 

first respondent to deduct an amount of R24 362.73 in respect of the 

loan owed by the complainant to the third respondent from his benefit 

despite him signing the acknowledgement of debt as a person cannot 

consent to an unlawful act. The first respondent must pay the 

complainant the amount of R24 362.73 paid to the third respondent 

together with late payment interest and provide proof to this Tribunal of 

such payment. The third respondent must recoup its loan just like any 

other creditor of the complainant.  

 

5.12 In considering the continued appropriateness of section 37D(1)(b)(ii) of 

the Act, the Registrar is requested to consider section 37A(1) of the 

Act; and the fact that the conduct that 37D(1)(b)(ii) grants permission 

for employers to recoup damages against the employees who are 

members of retirement funds, is essentially criminal conduct.  
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5.13 It is therefore, not clear why criminal conduct against an employer 

should be elevated to enjoy preference in terms of a retirement benefit 

being withheld whilst liability is being established for damages; whereas 

the same criminal conduct against any other third party in respect of a 

member of a retirement fund would not enjoy such preference. This is 

more so in light of the fact that section 300 of the Criminal Procedure 

Act No. 51 of 1977 applies to everyone. 

 

5.14 The protection granted to employers in an instance where liability must 

first be established is even more perplexing if consideration is given to 

the fact that section 136 of the Companies Act No. 71 of 2008 

considers members of retirement funds to be ordinary creditors where 

an employer is facing liquidation or in business rescue and owes 

contributions for past service at the time of such liquidation or business 

rescue. In the section 37D(1)(b)(ii) instance, protection is granted in 

anticipation of liability being established in the future; whereas in the 

instance of outstanding contributions, liability already established is not 

given any preference. 

 

5.15 In terms of the first respondent’s special rules applicable to the third 

respondent, the latter commenced participating in the first respondent 

on 1 November 2010. The special rules further indicate eligibility to be 

at a minimum age of 18 and a maximum age of 64. The complainant 

commenced his employment in 16 March 2011 and was not registered 

as a member of the first respondent timeously. As the complainant met 

the eligibility requirements of the first respondent’s rules, he should 

have been registered as a member of the first respondent in March 

2011 when he commenced his employment.  

5.16 Rules 5.1 and 5.2 of the first respondent’s master rules dealing with 

member’s and employer’s contributions provide as follows: 

 

  “5.1 MEMBER’S CONTRIBUTIONS 
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5.1.1 A MEMBER, other than a DEFERRED MEMBER or a 

DEFERRED PENSIONER, shall contribute at the rate as set 

out in the SCHEDULE applicable to the EMPLOYER. 

 

5.1.2 … 

 

    5.2 EMPLOYER’S CONTRIBUTIONS 

 

5.2.1 The EMPLOYER shall contribute in respect of each 

MEMBER at the rate as set out in the SCHEDULE applicable 

to the EMPLOYER. 

 

5.2.2 ...”   

 

5.17 The third respondent has a duty placed on it by the provisions of 

section 13A(1)(a) of the Act and the rules of the first respondent to pay 

contributions and submit schedules to the first respondent indicating on 

whose behalf payment is being made, and the first respondent in turn 

has a duty to pay out benefits to the members. Section 13A(3)(a)(i) 

states that such contributions must be paid directly into the fund’s 

account and section 13A(3)(a)(ii) states that the contributions must be 

paid directly to the fund in such a manner as to have the fund receive 

the contributions not later than seven days after the end of that month 

for which such contributions are payable.  

 

5.18 According to the information obtained from the Companies and 

Intellectual Property Commission (CIPC) website on 27 June 2016, the 

third respondent is still in business. The third respondent was 

requested to clarify the discrepancy between the complainant’s date of 

employment and date of membership with the first respondent. The 

third respondent submitted that it established that not all contributions 

were paid on behalf of the complainant. It mentioned that it is in the 

process of establishing the quantum of those contributions plus late 

payment interest as well as the reason why they were not paid. It 

requested an extension to file its response by 24 June 2016, however it 

failed to do so. From the submissions before this Tribunal, the third 
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respondent failed to pay provident fund contributions on behalf of the 

complainant from March 2011 to February 2012, which is contrary to 

the provisions of rules 5.1 and 5.2 of the first respondent’s master 

rules.   

 

5.19 The appropriate relief is that which has the effect of placing the 

complainant in the position he would have occupied had the third 

respondent registered him as a member of the first respondent 

timeously and paid all the contributions due (see Orion Money 

Purchase Pension Fund (SA) v Pension Funds Adjudicator and Others 

[2002] 9 BPLR 3830 (C) at 3839F-G and Mabale v Feedmix Provident 

Fund and Others [2008] 1 BPLR 29 at 37E-F). The first respondent 

must pay the complainant an amount of R24 362.73 deducted from his 

withdrawal benefit together with late payment interest from the date of 

deduction to the date of payment. 

 

[6] ORDER 

 

 6.1 In the result, the order of this Tribunal is as follows: 

  

6.1.1 The decision of the first respondent to deduct an amount of 

R24 362.73 in respect of the loan owed by the complainant to 

the third respondent from his benefit, is hereby set aside; 

 

6.1.2 The third respondent is ordered to register the complainant as a 

member of the first respondent from 16 March 2011 to 28 

September 2015 within two weeks of this determination; 

 

6.1.3 The third respondent is ordered to submit all outstanding 

contribution schedules to the first respondent for March 2011 to 

February 2012 in order to facilitate the computation of the 

complainant’s outstanding contributions, within two weeks of 

this determination; 
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 6.1.4 Should the third respondent fail to comply with paragraph 6.1.3, 

the first respondent is ordered to reconstruct the complainant’s 

contribution schedules based on the information already in its 

possession, within two weeks of the third respondent’s failure to 

submit the schedules; 

 

 6.1.5 The first respondent is ordered to compute the complainant’s  

outstanding contributions, together with late payment interest 

owed by the third respondent in terms of section 13A(7) of the 

Act, within one week of receiving the contribution schedules in 

terms of either paragraphs 6.1.3 or 6.1.4 (whichever is 

applicable); 

 

6.1.6 The first respondent is ordered to transmit to the third 

respondent its computations in paragraph 6.1.5 within three 

days of completing them; 

 

6.1.7 The third respondent is ordered to pay the first respondent           

the complainant’s outstanding contributions plus late payment 

interest as computed in paragraph 6.1.5, within two weeks of 

receiving the computations from the first respondent; 

 

6.1.8 The first respondent is ordered to pay the complainant an 

amount of R24 362.73 deducted from his withdrawal benefit 

together with interest calculated at a rate of 9% per annum from 

the date of deduction to the date of payment, less any 

deductions permitted in terms of the Act, within two weeks of 

this determination; 

 

6.1.9 The first respondent is ordered to pay the complainant his 

outstanding withdrawal benefit, less any deductions permitted 

in terms of the Act, within one week of receiving payment from 

the third respondent; and 
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6.1.10 The first respondent is ordered to provide the complainant with 

a breakdown of his withdrawal benefit, within eight weeks of 

this determination.     

 

 

DATED AT PRETORIA ON THIS 28TH DAY OF JUNE 2016 

 

 

 

 

____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

 

Section 30M Filing: High Court  

Complainant unrepresented 

First and second respondents unrepresented 

Third respondent represented by Shepstone & Wylie Attorneys   


