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Dear Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): PJ TSOEUNYANE (“complainant”) v MASAKHANE 

PROVIDENT FUND (“first respondent”) AND SANLAM LIFE INSURANCE 

LIMITED (“second respondent”) 

 

[1] INTRODUCTION 

 

1.1 This complaint concerns the allocation and distribution of a death 

benefit following the demise of the first respondent’s member.  

 

1.2 The complaint was received by this Tribunal on 19 April 2016.  

On 25 April 2016, a letter acknowledging receipt thereof was sent to 

the complainant. On 8 June 2016, the complaint was forwarded to the 

respondents, giving them until 8 July 2016 to file their responses to the 

complaint. On 13 July 2016, a response was received from the second 

respondent. No further submissions were received from the parties.   

 

[2]  FACTUAL BACKGROUND 
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2.1 The complainant is the sister of the late Mr RJ Tsoeunyane (“the 

deceased”), who passed away on 25 July 2015. The deceased was a 

member of the first respondent by virtue of his employment with 

Lonmin Plc. The second respondent administers the first respondent.   

 

 2.2   Following the deceased’s demise, a death benefit in the amount of        

R653 520.78 became available for distribution to his beneficiaries and 

dependants in terms of section 37C of the Act. The death benefit is 

made up as follows: 

 

Accumulated Benefit:   R105 015.85  

Risk Benefit (3 x Salary):  R581 799.60  

Total Taxable Benefit:   R686 815.45  

Less: Tax:    R  33 294.67  

     Net Benefit:    R653 520.78 

 

2.3   On 18 February 2016, the board of the first respondent resolved to 

allocate the death benefit as follows: 

 

 SM Mogano, life partner:  80% 

 MI Tsoeunyane, mother:  10% 

 SP Tsoeunyane, father:  10% 

 

 

 

[3] COMPLAINT 

 

3.1 The complainant is aggrieved with the allocation of a portion of the 

death benefit to the deceased’s partner, Ms Mogano. She states that 

the deceased was a breadwinner in the family. She states that when 

her father claimed the death benefit, he was informed that Ms Mogano 

has already claimed the death benefit as a life partner of the deceased. 

The family was surprised as they have no knowledge of Ms Mogano 
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who was not even present during the deceased’s burial. She states 

that the deceased has been supporting her family since 1993. She 

states that together with her siblings, they were dependent on the 

deceased for their daily needs including education and transport. She 

is still in grade 10 and her brother is in grade 12 with no form of income 

except for her father’s pension. She states that her father’s monthly 

pension of R500.00 is not enough to meet the family’s maintenance 

needs.    

 

[4] RESPONSE  

 

 First and second respondents 

 

4.1 The second respondent filed a response in its capacity as the first 

respondent’s administrator. It advised that it is the duty of the board of 

management of the first respondent to decide on the distribution of 

death benefits to the beneficiaries of a deceased member in terms of 

section 37C of the Act. Before the benefit can be paid, the board needs 

to finalise its investigations regarding all potential beneficiaries. The 

board relies on the employer and the benefit administrators as well as 

potential beneficiaries to provide the necessary information and 

documentation they require to finalise their investigations. The board 

can only make a final decision and instruct it to pay the benefit, once it 

is in possession of all information regarding the deceased member’s 

potential beneficiaries.  

4.2 It states that on 18 February 2016, the board resolved that 50% of the 

benefit will be withheld for 12 months from the date of death. The 

benefit will be withheld and paid on receipt of an affidavit from the 

deceased’s family or third parties confirming that Ms Magano was in a 

relationship with the deceased and the duration of the relationship. It 

states that affidavits were received from Diteboho Motshoeneng, Marry 

Letlape and Simon Mataboge confirming their knowledge of the 

relationship between the deceased and Ms Magano. It states that 50% 
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of the total death benefit allocated to Ms Magano was paid to her on   

13 June 2016. Thereafter, 50% of the total death benefit allocated to 

the deceased’s mother was paid to her on 29 June 2016. It states that 

50% of the total death benefit allocated to the deceased’s father could 

not be transferred into his nominated bank account as the bank 

validation failed. It has made contact with him requesting proof of 

banking details. The banking details were received on 13 July 2016 and 

payment should be finalised by 22 July 2016.  The remainder of the 

benefit will be withheld until the determination from this Tribunal is 

received.  

 

[5] DETERMINATION AND REASON THEREFOR 

 

5.1 The issue that falls to be determined by this Tribunal is whether or not 

the first respondent fettered its discretion in the allocation and 

distribution of the death benefit.  

 

 5.2 The payment of death benefits is regulated by section 37C, read in 

conjunction with the definition of a “dependant” in section 1 of the Act.  

The primary purpose of this section is to protect those who were 

financially dependent on the deceased during his lifetime. Section 37C 

of the Act imposes three pertinent duties on the board when distributing 

a death benefit. In the first instance, the board has to identify and trace 

all the dependants and nominated beneficiaries of the deceased. 

Secondly, the board must effect an equitable distribution of the death 

benefit; and finally, the board must determine an appropriate mode of 

payment. Essentially, section 37C of the Act gives the board 

discretionary powers to be exercised fairly and reasonable in the 

distribution of a death benefit. The duties in this regard were 

summarised in Sithole v ICS Provident Fund and Another [2000] 4 

BPLR 430 (PFA), at paragraph 24 and 25, as follows:- 

 

“When making an “equitable distribution” amongst dependants the                    

board of management has to consider the following factors: 
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 the age of the dependants 

 the relationship with the deceased 

 the extent of dependency 

 the wishes of the deceased placed either in the nomination 

form and/or his last Will; and 

 financial affairs of the dependants including their future 

earning capacity potential.” 

 

5.3 The primary issue for determination is whether or not the board 

discharged its duties imposed on it in terms of section 37C of the Act 

i.e. did it consider all the relevant factors to the exclusion of irrelevant 

factors and not fetter its discretion. Where it is found that the board 

failed to conduct a proper investigation or take into account relevant 

factors, or took into account irrelevant factors, its decision shall be 

reviewable on the grounds that it exceeded its powers or that the 

decision constituted an improper exercise of its powers (see Jordaan v 

Protektor Pension Fund [2001] 2 BPLR 1593 (PFA) at 1596 F-G and 

1597B-D).  

 

5.4 “Dependant” is defined in section 1 of the Act as follows: 

   

“(a) a person in respect of whom the member is legally liable for 

maintenance; 

 

 (b) a person in respect of whom the member is not legally liable for    

maintenance, if such person - 

(i)  was, in the opinion of the board, upon the death of the 

member in fact dependent on the member for maintenance; 

  

(ii) is the spouse of the member; 

  

(iii) is a child of the member, including a posthumous child, an 

adopted child and a child born out of wedlock. 

 

(c)  a person in respect of whom the member would have become legally     

liable for maintenance, had the member not died.”  
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5.5 The law recognises three categories of dependants based on the 

deceased member’s liability to maintain such a person, namely, legal 

dependants, factual dependants and future dependants. In principle, a 

member is legally liable for the maintenance of a spouse and children 

as they rely on the member for the necessities of life. In the case of 

factual dependants, where there is no duty of support, a person might 

still be a dependant if the deceased in some way contributed to the 

maintenance of that person. The person alleging to be a factual 

dependant will have to prove that he was dependent on the deceased 

(despite the deceased not having a legal duty to maintain) at the time of 

the member’s death. 

 

5.6 In the instance, following the death of the deceased, a death benefit 

became available for distribution to his beneficiaries and/or nominees. 

Having conducted its investigation in terms of section 37C of the Act, 

the board resolved to allocate 80% of the death benefit to Ms Magano 

and 10% to each of the deceased’s parents.  

 

5.7 The complainant is aggrieved with the allocation of a portion of the 

death benefit to Ms Magano. Whether or not Ms Magano was a de 

facto dependant on the deceased is a factual inquiry (see Govender v 

Alpha Group Employees Provident Fund [2001] 4 BPLR 1843 (PFA) at 

paragraph 15). According to the investigation report attached to the 

response, Ms Magano confirmed that she took care of the deceased 

when he was sick and since his death she is struggling financially. A 

supporting affidavit was received from the neighbour Mr Msimanga (38 

years) confirming that the deceased was staying with Ms Magano in 

Wonderkop and they were in a relationship from 2003; in 2007 they 

moved to Rustenburg. The investigation report further indicate that, the 

deceased’s father mentioned on his claim form that the deceased had 

a house that he was sharing with his life partner, however, there is no 

confirmation from the family confirming the relationship between Ms 
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Magano and the deceased. The submissions therefore, indicate that 

Ms Magano was factually dependent on the deceased as envisaged by 

paragraph (b)(i) of the definition of a dependant in section 1 of the Act. 

On the other hand, the complainant submits that the deceased was the 

breadwinner in her family. She states that together with her sibling, 

they relied on the deceased for their maintenance needs including 

education and transport. She states that she is currently in grade 10 

and her brother is in grade 12. She sates that at present, her family is 

relying on her father’s monthly pension of R500.00 which is not enough 

to meet the family’s maintenance needs. The submissions therefore, 

indicate that the complainant and her family were also factually 

dependent on the deceased as envisaged by paragraph (b)(i) of the 

definition of a dependant in section 1 of the Act. However, in allocating 

the death benefit, it seems that the board of the first respondent did not 

take this factor into consideration, hence the board of the first 

respondent allocated 80% of the death benefit to Ms Magano 

compared to the 20% allocated to the complainant’s family. 

 

5.8 The first respondent submitted that in allocating the death benefit, it 

relies on the employer, the benefit administrator as well as potential 

beneficiaries to provide the necessary information. It would seem that 

the first respondent did not conduct its own independent investigation 

to identify the dependants of the deceased. It is trite law that the duty is 

on the fund to conduct an independent investigation to identify the 

beneficiaries of the deceased. The duty is not on eligible dependants to 

come forward and prove their dependency as implied by the first 

respondent (see Mthiyane v Fedsure Life Assurance Ltd and Others (2) 

[2002] 5 BPLR 3460 (PFA). Had the first respondent conducted its own 

independent investigation, chances are that it would have identified the 

complainant and her sibling as potential dependants of the deceased. 

 

5.9 The board is vested with discretionary powers to decide on an 

equitable distribution of the death benefit. It is only in cases where it 
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has exercised its powers unreasonably and improperly or unduly 

fettered the exercise thereof, that its decision can be reviewed (see 

Mongale v Metropolitan Retirement Annuity Fund [2010] 2 BPLR 192 

(PFA)). It is this Tribunal’s finding that the board of the first respondent 

unduly fettered its discretion in the allocation of the death benefit by 

failing to conduct a proper investigation in terms of section 37C of the 

Act. Therefore, its decision stands to be set aside.   

 

[6] ORDER 

 

6.1  In the result, the order of this Tribunal is as follows:-  

 

6.1.1  The decision of the board of the first respondent in allocating 

the death benefit is hereby set aside; 

   

6.1.2  This matter is referred back to the board of the first respondent 

to re-exercise its discretion in terms of section 37C of the Act, 

in particular to determine the complainant and her sibling’s 

dependency on the deceased, also taking into consideration 

the issues raised in this determination, within eight weeks of 

the date of this determination; and  

 
6.1.3  Once the board has exercised its discretion, it must notify the 

complainant and this Tribunal in writing of its decision after 

exercising such discretion in terms of paragraph 6.1.2 above 

within one week thereof. 

 

 

DATED AT PRETORIA ON THIS  25TH DAY OF AUGUST 2016 

 

 

____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 
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