
  
 

 

 

The Office of the Pension Funds Adjudicator was established in terms of Section 30B of the 
Pension Funds Act, 24 of 1956. The service offered by the Pension Funds Adjudicator is free to 
members of the public. 

 

Centralised Complaints Helpline for All Financial Ombud Schemes 0860 OMBUDS (086 066 2837) 

 

 
 

4
th
 Floor 

Riverwalk Office Park 
 Block A, 41 Matroosberg Road 

 Ashlea Gardens, Extension 6 
PRETORIA  

SOUTH AFRICA  
0181 

 
P.O. Box 580, MENLYN, 0063 

Tel: 012 346 1738, Fax: 086 693 7472  
E-Mail: enquiries@pfa.org.za 

Website: www.pfa.org.za 
 

             Please quote our reference: PFA/GP/00011752/2014/TKM 

              REGISTERED MAIL 

 

Dear Sir,  

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): B WAGNER (“complainant”) v LIFESTYLE 

RETIREMENT ANNUITY FUND (“first respondent”) AND LIBERTY GROUP 

LIMITED (“second respondent”)  

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the causal event charges which will be 

imposed by the respondents on the complainant’s fund credit should he 

transfer his retirement annuity policy to another fund in terms of section 

14 of the Act. 

 

1.2 The complaint was received by this Tribunal on 10 October 2014. A 

letter acknowledging receipt thereof was sent to the complainant on             

14 October 2014. On the same date, a letter was dispatched to the 

respondents requesting them to submit their responses by                     

14 November 2014. On 28 October 2014, a response was received 

from the second respondent. On 13 November 2014, a copy of the 
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second respondent’s response was sent to the complainant requesting 

a reply by 27 November 2014.  No reply was received from the 

complainant and no further submissions were received. 

   

1.3   Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below.    

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant applied for and was admitted to the membership of the 

first respondent on 1 January 2004 with the intention to remain a 

member until 1 January 2029. A non-life retirement annuity policy was 

issued by the second respondent to the complainant. The policy had an 

initial monthly premium of R1 200.00, with an annual increase of 10% 

per annum. 

 

2.2 The complainant enquired with the respondents about the possible 

penalties in the event that he transferred his fund credit to Allan Gray. 

He was informed that a causal event charge of 8% would be levied. 

The quantum of the causal event charge forms the basis of this 

complaint. 

 
[3] COMPLAINT 

 

3.1 The complainant is dissatisfied with the proposed causal event charge 

on his retirement annuity. He avers that a causal event charge of 8% 

(R16 104.20) which will be charged should he transfer his policy is 

excessive.  

  

3.2 The complainant further expresses dissatisfaction with what he 

considers to be slow and cumbersome service by the first respondent. 

In support of this allegation, the complainant attaches correspondence 

between himself and the first respondent. He contends that it appears 
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thereon that the first respondent sought to prevent him and his spouse 

from transferring out of the first respondent. The complainant is also 

unhappy with the investment performance of his funds. 

 

3.3 Accordingly, the complainant prays for the reduction of the charges to 

an amount of R5 000.00.   

  

[4] RESPONSE 

 

4.1 The second respondent confirmed the background facts as they appear 

above. It submits that when issuing this policy, the second respondent 

incurred certain expenses including payment of commission, marketing, 

distribution and acquisition expenses on the initial contribution for the 

full term of the contract and increases thereafter for the remaining term. 

It submits that the expenses incurred would be recovered over the 

expected term of the policy. All initial, ongoing and incurred expenses 

are recovered from the policy value as stipulated in the contract 

document (member certificate).     

 

4.2 The second respondent submits that the contribution charge amounts 

to 3.50% of the monthly contribution and the investment management 

fee to1.92% per annum applied monthly to the member asset value of 

the contract. These charges apply to each contribution as and when it 

is paid. Upon early termination of the contract, the expenses not yet 

recovered can no longer be recovered via the contribution charge and 

the management fee. As a result, a lump sum deduction (causal event 

charge) is then made from the member’s asset value of the contract to 

recover the outstanding expenses. According to the second 

respondent, the question of whether the termination charges may be 

recouped from the member’s fund value and what constitutes these 

charges and fees was dealt with in a review application following a 

determination of this Tribunal, by the Cape High Court in the matter of 

Old Mutual Life Assurance Company (SA) LTD v Pension Funds 
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Adjudicator and Others [2007] 1 BPLR 117 (C). The second respondent 

asserts that the court found that such termination charges may be 

deducted from a member’s benefit and calculated in accordance with 

generally accepted actuarial principles and practice. 

 

4.3 The second respondent avers that when the complainant’s contribution 

was reduced in 2008, it could not recover the portion of the expenses 

related to the reduced portion purely through the charges and 

management fee deductions as per the contract document. As a result, 

it had to recover the portion of the uncovered expenses that could no 

longer be recouped by the lump sum deduction from the investment 

value. 

4.4 The averment continues that when the contribution reduced by 68.70%, 

from R1 756.92 to R550.00, on 9 July 2008, the following applied:  

 

Member investment value  immediately prior to 

the reduction in contribution 

R96 143.69 

Total outstanding expenses that have not yet 

been recovered (causal event charge) at 9 July 

2008 

R25 956.91 

Member investment value immediately after 

the reduction in contribution 

R78 311.29 

Expenses deducted as a percentage of the 

member’s investment value  

18.54% 

 

4.5 The first respondent avers that with effect from 22 May 2014, the policy 

was automatically paid up due to non-contribution. The last monthly 

contribution was received on 3 March 2014. The values that were 

applied with effect from 22 May 2014 are tabulated below;  

    

Member investment value  immediately prior to 

the reduction in contribution 

R202 277.43 

Total outstanding expenses that have not yet 

been recovered (causal event charge) at 9 July 

2008 

R16 182.19 
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Member investment value immediately after 

the reduction in contribution 

R186 095.24 

Expenses to be deducted as a percentage of 

the member’s investment value  

8% 

 

4.6 The deduction of the unrecovered expenses, in respect of a section 14 

transfer, was quoted prior to the contract being made paid up. Should 

the value of the contract be transferred to another approved fund, by 

way of a section 14 transfer, the following values, calculated in 

accordance with generally accepted principles and practice, will apply 

effective 28 October 2014:  

  

Member investment value immediately prior to 

the transfer. 

R186 522.32 

Total outstanding expenses that have not yet 

been recovered (causal event charge)  

R 0.00 

Member investment value immediately after 

the reduction in contribution 

R186 522.32 

Expenses deducted as a percentage of the 

member’s investment value  

8% 

 

4.7 The second respondent further relies on the first respondent’s rules, 

which make provision for causal event charges. Specifically, rule 6.1 

determines as follows: 

 

 

 

 

    6.1 RETIREMENT BENEFITS 

 

6.1.1  A MEMBER may, subject to such reasonable notification as 

the ADMINISTRATOR may require, choose to take over one 

or more retirement BENEFITS from the FUND at any 

SELECTED RETIREMENT DATE reflected on a 

MEMBERSHIP CERTIFICATE or at any other date on or 
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after having attained age 55 and receive the BENEFIT 

referred to in Rule 6.1.4. 

  

6.1.2  Subject to Rule 6.1.1, unless and until the ADMINISTRATOR 

receives such notification, the MEMBER will be deemed not 

to have chosen to retire from the FUND, notwithstanding that 

the MEMBER may have reached his or her SELECTED 

RETIREMENT DATE reflected in a MEMBERSHIP 

CERTIFICATE. Retirement prior to the SELECTED 

RETIREMENT DATE reflected in a MEMBERSHIP 

CERTIFICATE will constitute CAUSAL EVENT and may give 

rise to CAUSAL EVENT CHARGES;  

 

4.8  The second respondent submits that the rules of the first respondent 

provide that when a contract is terminated early, unrecovered expenses 

may be taken into account to the extent that such events are applicable 

in accordance with the contract prescriptions. It submits that in terms of 

the procedure adopted in the allocation, rule 6.1 of the first 

respondent’s rules deals with termination of membership prior to the 

selected retirement date, which constitute a causal event. It submits 

that the application of what may be levied as causal event charges is 

regulated by Regulations under section 54 of the of the Long Term 

Insurance Act, 1998 (“LTIA”), which provides as follows; 

 

   “causal event”, in relation to a contract, means one of the following events: 

 

(g) the contract, in the case of a fund member contract, is surrendered in 

full for the purpose of a transfer from the fund to another in terms of 

section 14 of the Pension Funds Act, 1956;  

 

“causal event charge” means a charge occasioned by and pertaining to a 

causal event;  

 

“charge” means a charge stipulated in a contract or its actuarial basis, 

whether or not the actuarial basis has been expressly incorporated 

in the contract, which charge is deductible in respect of the contract 

in accordance with its terms or actuarial basis;  
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4.9 It referred to clause 5.2 (1) and (2) of the Regulations, which read as 

follows:  

 

5.2.(1)  The values and benefits of a policy, and charges in respect of the 

policy, are determined, over the full term of the policy, in accordance 

with its terms and its underlying actuarial basis , whether or not the 

actuarial basis has been expressly incorporated in the policy. 

 

     (2) Notwithstanding anything to the contrary in the terms or actuarial 

basis of a policy which is not an excluded policy, and in respect of 

which a causal event has occurred on or after 1 January 2001, but 

subject to regulation 4.2. 

 

(a) Where the terms or actuarial basis of that policy make 

provision for the calculation of an investment value as 

described in the definition “investment value”, regulation 5.3 to 

5.6 apply to that policy. 

 

         4.10 The second respondent avers that the above clauses mean that all the 

values, benefits and charges applicable to a policy must be determined 

in accordance with its terms and underlying actuarial basis. This 

includes the determination of the value of a policy on the happening of 

a causal event, and the determination of the associated causal event 

charges. In addition, where the policy has an “investment value” (as 

defined), Regulations 5.3 to 5.6 also apply. The relevant Regulation in 

the present case is Regulation 5.3 which relates to fund member 

policies, which provides as follows:  

 

5.3 (3) Where a causal event occurs in respect of a fund member policy on or after 

the effective date, the insurer may not on account of that causal event deduct 

causal event charges which in total exceed the maximum prescribed in 

subregulation (4).  

 

4.11 The second respondent avers that the causal event charges, namely 

18.54% on July 2008 due to the 68.70% reduction of contribution and 

8% on 22 May 2014 due to the policy being made paid up did not 

exceed the maximum prescribed in sub-regulation (4), namely 30%. 
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Accordingly, it reasons that the causal event charges levied against the 

complainant will be in accordance with the first respondent’s rules and 

legislation. 

 

4.12 The second respondent further asserts that it provides members with a  

choice on portfolios. According to the first respondent, the choice of 

portfolios was selected by the complainant on advice from the financial 

advisor on the basis of suitability for his risk profile.  It further asserts 

that it annually provided reports to the complainant. Therefore, he had 

the opportunity to review his investment choice to suit his needs. 

 

4.13 In conclusion, the first respondent asserts that the cumulative 

deduction of 26.54% made, in respect of the unrecovered expenses 

from the contract’s investment value upon reducing the contributions 

and making the contract paid-up, is in line with the principles outlined 

above.  The submission continues that the amount of unrecovered 

expenses is lawful and within the limits prescribed by legislation as well 

as the rules of the first respondent. Accordingly, the first respondent 

holds the view that the fund policy document and its rules provide for 

the deduction of causal event charges and the information provided to 

the complainant meets the principles of Treating Customers Fairly 

(“TCF”) and that no unreasonable post sales barriers have been 

instituted to prevent the complainant from transferring out of the first 

respondent.  

 

 

 

 [5] DETERMINATION AND REASONS THEREFOR 

 

Introduction  
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5.1 The issue for determination is whether or not the charges that the 

respondents will impose on the complainant’s fund credit should he 

transfer to another fund are justified and lawful. 

 

 Levying of termination charges 

 

 5.2 The complainant is dissatisfied with the amount of R16 182.19 causal 

event charges that the second respondent will impose on his fund value 

if he transfers his retirement annuity benefit to another fund. The 

complainant avers that he is unhappy with the performance of his 

investment and the service of the second respondent is slow and 

cumbersome.    

 

 5.3  The second respondent submitted that the retirement annuity policy 

that the complainant has is modelled in terms of actuarial principles and 

priced at the commencement of the policy. It submits that certain 

expenses including the payment of commission, marketing, distribution 

and acquisition expenses on the initial contribution for the full term of 

the contract and increases thereafter for the remaining term of the 

contract. It submits that in the complainant’s case, it was priced over a 

period of 25 years until the maturity date of 1 January 2029. It submits 

that its imposition of the causal event charges equivalent to 8% of the 

complainant’s fund value upon transfer of his fund credit is lawful and 

justified.   

 

    5.4 The second respondent submitted further that it is permitted to impose 

the causal event charges as long as it does so within the prescripts of 

the LTIA and the deduction of the causal event charge is provided for in 

the rules of the first respondent. The second respondent submits that it 

has complied with both these requirements.   

 

5.5 Rule 4.4.3 of the first respondent’s rule provides that: 

 

 “Any amendment to MEMBERSHIP may result in an amendment to the 
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charges contemplated in Rule 3.9.1 and, if it constitutes a CAUSAL EVENT, 

may give rise to CAUSAL EVENT CHARGES.”   

 

5.6 The question of whether the termination charges may be recouped from 

the member’s fund value and what constitutes these charges and fees 

was dealt with in a review application following a determination of this 

Tribunal, by the Cape High Court in the matter of Old Mutual Life 

Assurance Company (SA) LTD v Pension Funds Adjudicator and 

Others [2007] 1 BPLR 117 (C). In that matter, in which the facts were 

not so dissimilar except that the member in that case had only stopped 

paying contributions without leaving the fund, Fourie J, at paragraph 35, 

stated:   

  

 “The fact that the policy does not specify a formula according to which the 

paid-up reduced benefit is to be calculated, does not mean the Applicant has 

an unfettered discretion to arbitrarily determine a value in a manner that is 

unfair, unreasonable or capricious. In this regard, I am in agreement with 

Applicant’s submission that the provisions the LTIA, referred to hereunder, 

dictate that the paid-up reduced benefit to which the Second Respondent is 

entitled has to be calculated in accordance with generally accepted actuarial 

principles and practice.”   

 

5.7 At paragraph 39 the learned Judge agreed with the explanation of the 

applicant’s actuary as to what constitutes the actuarial basis upon 

which the costs and charges are based, which he described as: 

  

  “The actuarial basis of an individual policy sets out the assumptions that are 

made and underpin that policy regarding the risks undertaken by the insurer, 

the cost to the insurer of meeting the benefits covered thereby, and the costs 

incurred in setting up and implementing the policy. To ensure that the 

premiums, benefits and other values attached to the policy are actuarially 

sound, rules approved by the statutory actuary are applied to arrive at the 

actuarial specifications and formulae that constitute the actuarial basis of the 

policy.”     

 

5.8  Furthermore, this Tribunal is satisfied that the policy document read 
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with the rules of first respondent sufficiently provides for the charging of 

causal event charges. Furthermore, R16 182.19 or 8% of the 

complainant’s fund value, in the context of the three causal events, that 

is the cancellation of premium increase, the premium reduction and the 

termination, is reasonable and within the prescriptions of the LTIA 

Regulations.  

. 

 5.9 In the event, this Tribunal is satisfied that the charges levied by the 

respondents (including charges for marketing, distribution and 

acquisition costs), imposed on retirement annuity policy, are reasonable 

and within the prescriptions of the LTIA. The complainant has failed to 

establish before this Tribunal that he is entitled to the relief he seeks 

(see Pillay v Krishna 1946 AD 946 at 951). 

 

 Investment performance and service levels by the second respondent 

 

 5.10 The complainant avers that he is unhappy with the performance of his 

investment. The second respondent submitted that it provided 

members, including the complainant, with a choice on investment 

portfolios. The complainant selected his investment portfolio on the 

advice from his financial advisor on the basis of suitability for his risk 

profile. It further asserts that it annually provided investment reports to 

the complainant. Therefore, he had the opportunity to review his 

investment choice to suit his needs.  Accordingly, this Tribunal finds 

that the complainant has no reason to be unhappy about the 

performance of his chosen investment portfolio. 

 

 5.11 The complainant further relies on what he terms cumbersome service 

by the second respondent. He attached copies of correspondence 

between himself and the second respondent. Section 7C of the Act 

enjoins the board to act with diligence and due care in pursuance of its 

object. It further imposes an obligation on the board to act in the best 

interest of the members of the fund. If regard is had to the 
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correspondence attached by the complainant, the conclusion is 

inescapable that the board failed in its duties. It appears that there is 

little incentive on the second respondent to improve the impugned 

conduct as the complainant will bear the penalty of transferring out of 

the second respondent. This is not in keeping with the conduct of a 

fiduciary. Therefore, the amount deducted a causal event charge is 

reasonable and lawful. 

 

[6] ORDER 

 

1. In the result, the complaint cannot succeed and is dismissed.  

 

 

DATED AT PRETORIA ON THIS 26TH DAY OF FEBRUARY 2015 

 

 

 

 

____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 
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