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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): TA WHITCOMBE (“complainant”) v MOMENTUM 

PROVIDENT PRESERVATION FUND (“first respondent”) AND MMI GROUP 

LIMITED (“second respondent”) 

 

[1] INTRODUCTION 

 

1.1 This complaint concerns the allocation and distribution of a death 

benefit. 

 

1.2  The complaint was received by this Tribunal on 30 June 2015. On         

2 July 2015, the complainant was requested to file further particulars to 

the complaint by 3 August 2015. On 3 July 2015, further particulars 

were received from the complainant. A letter acknowledging receipt 

thereof was sent to the complainant on 7 July 2015. On the same date, 

the complaint was forwarded to the second respondent requesting it to 

file a response by no later than 7 August 2015. On 6 August 2015, a 

response was received from the second respondent. On 12 August 
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2015, the second respondent‟s response was forwarded to the 

complainant to file further submissions by 26 August 2015 in the event 

that he wished to do so. On 13 September 2015, further submissions 

were received from the complainant.  

 

1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant is the son of the late Mr DM Whitcombe (“the 

deceased”), who passed away on 3 October 2014. At the time of his 

death, the deceased was a member of the first respondent. The first 

respondent is administered by the second respondent.  

 

2.2 Following the deceased‟s demise, a death benefit in the amount of 

R6 828 086.00 became available for distribution to the deceased‟s 

beneficiaries and dependants in terms of section 37C of the Act. 

 

2.3 The death benefit was allocated and distributed as follows: 

   

Name Relationship Amount 

1.E Pollock Life partner 

 

 

R3 082 000.00 

2. TA Whitcombe Major son 

(complainant) 

R882 000.00 

3. M Whitcome 

 

Major son R882 000.00 

4. H Whitcombe Minor daughter R1 982 086.00 
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[3] COMPLAINT 

 

3.1 The complainant submits that a few weeks before the deceased‟s 

demise, his will was discussed with his friend who is a lawyer and he 

emphasised that he did not want his will to be changed and that his 

assets be equally distributed amongst his children, in the event that he 

passed away.   

 

3.2 He submits that at the time of his demise, the deceased had lived with 

Ms Evelyn Pollock (“Ms Pollock”) for twenty two months and he is 

aggrieved with the fact that she was awarded a greater share of the 

death benefit. He accuses Ms Pollock of not having presented the first 

respondent with accurate information. He avers that Ms Pollock was 

awarded 40% of the death benefit, which is not in accordance with the 

deceased‟s will and wishes and contradicts the verbal arrangement he 

had with her to the fact that she would only need about R200 000.00 

from the death benefit down from her initial proposal of R600 000.00.  

 

3.3 The complainant avers that the board of the first respondent blindly 

followed a particular formula without having gathered enough facts to 

support its decision. He further accuses the first respondent of not 

providing him with reasons for its decision but only gave him a blanket 

commentary. He states that it was brought to his attention that one of 

the issues considered by the board was that Ms Pollock earned an 

amount of R42 000.00 per annum and indicates that she resigned from 

her employment.  

 

3.4 He states that he finds it odd that the mere fact that Ms Pollock lived 

with the deceased entitled her to be awarded a 40% share of the death 

benefit as she had very little wealth when she met the deceased. He 

disputes that the deceased planned to spend the rest of his life with Ms 

Pollock as he had never mentioned a desire to that effect. He further 

states that the deceased supported Ms Pollock to ensure his own 
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comfort and even lent her some funds to start a business. He avers that 

Ms Pollock is currently permanently employed, does not pay for 

accommodation and is pursuing her business and has more disposable 

income. 

 

3.5 He laments that the board of the first respondent did not perform due 

diligence in verifying information supplied by Ms Pollock and when he 

and his siblings were requested to provide the necessary information, 

the board failed to gather information from his mother with respect to 

costs associated with the deceased‟s maintenance of H Whitcome, the 

deceased‟s minor daughter.  

 

3.6 He reiterates the point that there is no evidence that the deceased 

intended to marry Ms Pollock or financially support her for a longer 

term. He submits that the deceased‟s reluctance to change his will to 

include Ms Pollock signified that he wanted his children to be the main 

beneficiaries. 

 

3.7 He avers that Ms Pollock had initially indicated that she only needs 

10% of the death benefit and thereafter indicated that she only needed 

R200 000.00 plus furniture and an agreement in this respect was 

made, however, due to the short-sightedness of a financial advisor, the 

parties named in the agreement were the Estate and Ms Pollock and 

not the first respondent. He states that Ms Pollock removed all the 

furniture in accordance with this arrangement, however, the first 

respondent has failed to consider all the facts and merely concluded 

that Ms Pollock was honest and acted with integrity, which he disputes. 

He further states Ms Pollock misrepresented to the board that she had 

been evicted from the deceased‟s house, whilst in actual fact, she 

voluntarily left to pursue her business. 
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3.8 The complainant requests that the board‟s decision be set aside and 

the share of the death benefit allocated to Ms Pollock be reduced to 

10%. 

 

Further submissions 

 

3.9 The complainant submits that section 37C of the Act imposes a duty on 

the board to make benefit allocations on a fair and equitable basis. To 

this end, discretionary powers must be used in good faith and that the 

discretion does not give the decision-maker an unfettered decision-

making power. When exercising discretion, decision-makers need to 

act reasonably and impartially, making decisions based on supporting 

evidence, giving adequate weight to a matter of great importance but 

not giving excessive weight to a matter of little importance. He submits 

that in the matter of Maake v Old Mutual Superfund Provident Fund 

and Old Mutual Life Assurance Company (2013), this Tribunal 

emphasised the duty to consider all relevant information and not to 

simply accept an affidavit from a claimant at face value as an affidavit 

does not necessarily serve as verification of its contents.  

 

 3.10 He states that the first respondent has not provided him with 

information with respect to how it came to its decision as well the 

numbers/assumptions used in the calculation of the division of the 

proceeds. He concedes that the second respondent has explained the 

myriad of factors it took into account in arriving at its decision, however, 

he is of the view that the board gave far too much weight to Ms 

Pollock‟s relationship with the deceased and the measure of her 

dependency, to the exclusion of other relevant factors. 

 

 3.11 He contends that the board did not give sufficient weight to the fact that 

the other dependants are the deceased‟s children and not someone 

who he knew for a relatively short period of time and not shown the 

commitment of marriage to and that in his will, wanted that his children 



 

 

6 

inherit his entire estate in equal shares. He states that the deceased 

believed in the concept of marriage and would have married again had 

he chosen to make that level of commitment to Ms Pollock. He states 

that is undeniable that the deceased lived together with Ms Pollock, 

however, questions what degree of “permanency” can be attached to 

their partnership after only twenty months of cohabitation. 

 

 3.12 He states that the board ignored that even in a divorce scenario the 

marriage does not give rise to a lifetime claim for maintenance and 

poses a question as to why an unmarried live-in girlfriend of twenty two 

months ascribed such preference. In this regard, he refers to the 

quoted article of Tania Broughton which reads as follows: 

 

 ‘Marriage is not a meal ticket’ 

 September 12 2011  

 Tania Broughton  

 tania.broughton@inl.co.za  

 

THREE appeal judges in KwaZulu-Natal have overturned a lifetime 

maintenance award to a divorcee in a judgment which, lawyers say, represents 

a significant shift on the issue in the province. “This judgment will be the death 

knell of such awards,” said divorce lawyer Rheta Meiring. “The writing has 

been on the wall for some time, and although it will not be the last salvo to be 

fired, it is clear the direction which our courts will be taking in future,” she said. 

“Essentially, it means that marriage is no longer a meal ticket for life.” An 

advocate, who did not wish to be named, agreed, saying that until now there 

had been conflicting judgments on the issue. In the matter that came before 

judges Fikile Mokgohloa, Piet Koen and Shyam Gyanda, the couple had 

divorced after 15 years of marriage at ages 54 and 53. Their names are being 

withheld because of laws covering the publication of divorce matters. It was the 

second marriage for both and they had no children together. The judge who 

granted the divorce ordered that the man pay the woman R12 000 a month in 

lifetime maintenance – which was then taken on appeal to a full Bench of 

judges sitting in Pietermaritzburg. A spouse has no right to maintenance upon 

divorce, but the Divorce Act gives a discretion to the courts to make such an 

order, depending on the earning capacity of the parties, their financial needs 

and obligations, their age, the duration of the marriage and the conduct of the 

mailto:tania.broughton@inl.co.za
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parties if it is relevant to the breakdown of the marriage. In the judgment 

penned by Judge Mokgohloa, she said that the woman had been employed at 

the time of the divorce and was earning about R8 000 a month. She said the 

marriage had been of some duration and the reasons given for the breakdown 

were trivial, involving problems with accommodating children from previous 

marriages and financial strain.  

Clean break  

“In my view, the parties need to be allowed to get on with their lives and the 

applicant (man) must be relieved of his responsibilities to maintain two 

households. “The parties have come to a point in their lives that there should 

eventually be a clean break between them.” The judge said the woman would 

be able to maintain herself on her assets and means if she “cut her cloth 

according to her size”, referring to the fact that she was not prepared to 

release her domestic worker and that she had been able to afford to go on a 

weekend cruise. The judges set aside the entire order, including the 

maintenance award and a directive that the man should pay for the woman’s 

medical aid and provide her with a car.”  

(http://www.iol.co.za/mercury/marriage-is-not-a-meal-ticket-

1.1135693#.VemXf_3ot3o) 

  

3.13 The complainant submits that the board did not exercise its discretion 

rationally. He questions the rationale for the first respondent to change 

its initial decision of 16 April 2015 to allocate the death benefit as 

follows: 

 

 

Ms Pollock R2 315 836.00 

TA Whitcombe R1 298 742.00 

M Whitcombe R1 299 019.00 

H Whitcombe R1 914 489.00 

Total R6 828 086.00 

 

3.14 He contends that the disparity between the board‟s position in April 

2015 and its position in August 2015 is inexplicable, especially given 

that it already had all the information that it was going to be relying on. 

He states that no new information emerged – especially no new 

information about Ms Pollock. He poses a question of how the board 

http://www.iol.co.za/mercury/marriage-is-not-a-meal-ticket-
http://www.iol.co.za/mercury/marriage-is-not-a-meal-ticket-
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exercised a rational and reasonable discretion by reducing the 

amounts allocated to the deceased‟s children. He further contends that, 

if anything this is evidence of a failure to exercise a discretion in a 

manner which can be given any credibility at all. Therefore, he 

concludes that the discretion was in fact not been properly exercised. 

 

3.15 He further submits the following: 

 

 Ms Pollock left the deceased‟s house as she wished to relocate to 

Pietermaritzburg to be with her children and not for any other reason  

 The determination of dependants was not completed by the Executor but Riaan 

Van Schoor, a Standard Bank financial planner 

 The first respondent has not shown how or that it took any information supplied 

by the family in its calculation of the split 

 The first respondent has failed to note that Ms Pollock had initially requested 

R600 000.00 which was reduced to R150 000.00 plus furniture. This was 

communicated to the first respondent. He wants to know why if someone who 

is not a named beneficiary requests R600 000.00, the first respondent feels the 

need to award them an amount 5 times that amount 

 As the deceased intended to leave his assets to his children and not Ms 

Pollock, the decision should not be to determine what the named beneficiaries 

deserve and the rest goes to the unnamed beneficiary, Ms Pollock, but rather 

the other way. A determination should be made on what Ms Pollock should 

receive and the balance awarded to the named beneficiaries 

 The first respondent made a number of uninformed/unconfirmed assumptions. 

There is no guarantee of the split, if any, would be made by Liberty Life 

Retirement Annuity to any of the named beneficiaries of the deceased‟s will. 

They initially wanted to award Ms Pollock 50% of the R400 000.00. Once 

necessary information was relayed to them, they delayed their decision.  As 

such, the first respondent cannot and should not include this amount in the 

determination of the split 

 He submits that the second respondent claims that Ms Pollock was financially 

dependent on the deceased and asks a question as to why the deceased‟s 

family must be penalised 

 Section 37C of the Act is to ensure protection. The object behind the section is 

to ensure that those persons who were dependent on the deceased member 

are not left destitute by the death of the member. Not to hand out the winning 

lottery ticket to anyone based on 1 simple definition of girlfriend. He submits 
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that awarding Ms Pollock an amount R3 000 000.00 far exceeds what she 

would require to avoid being destitute  

 He submits that the board seems more determined to treat Ms Pollock as the 

deceased‟s wife and award her as much as they can to the total exclusion of 

other factors 

[4]  RESPONSE 

 

4.1 The second respondent submitted a response in its capacity as the 

administrator and underwriter of the first respondent. It advises that the 

deceased became a member of the first respondent in April 2014 by 

way of a transfer of his withdrawal benefit from the Sun International 

Provident Fund. 

 

4.2 It submits that the disposal of benefits from a preservation fund on the 

death of a member is governed by section 37C of the Act. In terms of 

section 37C of the Act, the board of a fund is obliged to allocate and 

distribute death benefits to the dependants and/or nominees of the 

deceased member in proportions it deems equitable. In order for the 

board to make an equitable distribution amongst dependants and/or 

nominees, it has to consider a wide range of factors, such as, but not 

limited to, the following: 

 

 

 

• the age of the dependants 

• the relationship with the deceased 

•  the extent of the dependency 

•  the wishes of the deceased placed either in the nomination and/or his 

last will and testament 

•  the amount available for distribution; and 

• the financial affairs of the dependants including their future 

      earning capacity potential 

 

 4.3  It further submits that board identified the following persons as potential 

dependants: 
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 Ms SJ Cordner, former spouse of the deceased 

 Ms E Pollock, life partner of the deceased 

 Mr TA Whitcombe, major son of the deceased 

 Mr M Whitcombe, major son of the deceased; and 

 Ms H Whitcombe, minor daughter of the deceased. 

 

4.4 It denies that the board did not follow a proper process and that the 

deceased‟s children were prejudiced. It therefore, states that it 

considered the following factors when allocating the death benefit: 

 

For Ms SJ Cordner: 

 

•  She is the former spouse of the deceased 

 

• She was not dependent on the deceased according to the divorce 

order 

 

•  The maintenance she received from the deceased was in respect of 

maintenance for the minor child, Ms H Whitcombe, who was staying 

with her. Although no maintenance payment was specified in the 

divorce settlement it was agreed upon verbally. Bank statements of the 

deceased and Ms Cordner were perused in order to confirm the 

payment of maintenance in respect of the minor daughter to Ms 

Cordner 

 

•  She remarried 

 

• The board found Ms SJ Cordner not to be financially dependent on the 

deceased and as such, was excluded her from the distribution 

 

 For Ms E Pollock: 

 

•  She was 51 at the time of the death of the deceased 

 

•  She was the life partner of the deceased. It was explained to various 

parties, including the complainant, his brother and mother, that as Ms 
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Pollock was the life partner of the deceased, she was regarded the 

same as a spouse and as such was considered for purposes of the 

distribution  

 

•  She met the deceased in 2010 and had been living with him for 

approximately two years up until his death 

 

•  She was financially dependent on the deceased. This was confirmed in 

the determination of dependants form which was completed by the 

executor of the estate 

 

•  She had to move out of the deceased‟s house she and the deceased 

occupied until his death as she was not the heir of the property 

 

•  At the time of death of the deceased, she was unemployed. Since then 

she obtained employment and earns an income of R42 000 per annum. 

This was confirmed in a payslip submitted by Ms E Pollock. The board 

took into account that she is receiving meals and housing from her 

employer. This was confirmed by the complainant and Ms Pollock. The 

board also considered the fact that should she retire from her employer 

or lose her job, she will have to find alternative housing, leaving her in a 

very vulnerable position considering that she is treated the same as a 

spouse 

 

•  She received a R150 000 payment from the estate of the deceased as 

settlement of the furniture she sold when moving in with the deceased  

 

•  She received no other payments due to the death of the deceased 

•  She has a limited earnings capacity given her age and current income 

 

•  The Principal Officer of the fund had a discussion with the financial 

advisor of the deceased, Ms Sharron Bennett, and information obtained 

from her was confirmed in the attached email. From the discussion it 

was very clear that the advisor sided with the children. The information 

she provided was taken into consideration by the board 

 

For Mr TA Whitcombe: 

 

•  He is the son of Ms SJ Cordner and the deceased 
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•  He was 31 at the time of the death of the deceased 

 

•  He was considered not to be financially dependent on the deceased as 

he is employed 

 

•  He will receive 1/3 of the estate in terms of the Will of the deceased 

amounting to approximately R449 259.00. The board received the 

Liquidation and Distribution account of the estate to verify this 

 

•  He was also nominated to receive 33.33% of the deceased‟s Liberty 

Life Retirement Annuity amounting to approximately R132 865.00. A 

copy of the beneficiary nomination form was obtained from Liberty Life. 

It is necessary to mention that the advisor of the deceased, in her email 

to the Principal Officer of the Fund, stated that the deceased made it 

very clear to her that the reason for taking out the Liberty Retirement 

Annuity policy was to provide for his minor daughter‟s future 

maintenance. The total value of this policy at date of his death was 

approximately R398 595.00 which is less than what the board allocated 

to the minor child. Although the deceased informed his advisor that his 

intention with the Liberty policy was to provide for the minor child‟s 

future maintenance, he nominated all 3 children to receive equal 

portions 

 

•  Due to the quantum of the benefit and the fact that the needs of the 

financial dependents had been met, the board allocated a portion to 

him as a legal dependent 

 

For Mr M Whitcombe: 

 

•  He is the son of Ms SJ Cordner and the deceased 

 

•  He was 25 at the time of death of deceased 

 

•  He was doing contract work overseas from time to time, and during 

periods in between contracts he was partially financially dependent on 

the deceased 
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•  He will receive 1/3 of the estate in terms of the Will of the deceased 

amounting to approximately R449 259.00. The board received a 

Liquidation and Distribution account of the estate to verify this 

 

•  He was also nominated to receive 33.33% of the deceased‟s Liberty 

Life Retirement Annuity amounting to approximately R132 865.00 

 

•  The board allocated a portion to him as a legal dependent 

 

For Ms H Whitcombe 

 

•  She is the daughter of Ms SJ Cordner and the deceased 

 

•  She was 15 at the time of the death of the deceased 

 

•  She is a scholar and was financially dependent on the deceased and 

her mother 

 

•  She was living with her mother at the time of death of her father 

 

•  The deceased agreed verbally to pay maintenance to his former 

spouse in the amount of R2 700.00 per month for the benefit of Ms H 

Whitcombe 

 

•  The deceased, in addition to the R2 700.00 maintenance, continued to 

pay his daughter‟s medical aid contributions, ad hoc medical expenses 

and school fees. He also provided her with spending money. According 

to the deceased‟s advisor, Ms Sharron Bennett, the deceased made 

provision for R15 000 per month for the maintenance of his daughter. 

The board received confirmation of this in an email from Ms Sharron 

Bennett. It submits that the complainant‟s submission that the board did 

not consider maintenance over and above the monthly payments made 

into their mother‟s bank account, is therefore untrue 

 

•  She will receive 1/3 of the estate in terms of the Will of the deceased 

amounting to approximately R449 259.00. The board received a 

Liquidation and Distribution account of the estate to verify this 
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•  She was also nominated to receive 33.4% of the deceased‟s Liberty 

Life Retirement Annuity amounting to approximately R133 264.00 

 

•  It was also indicated that she would further her education after finishing 

school and this has also been taken into account 

 

4.5 It submits that the board is required to apply its discretion when 

allocating benefits to dependants. It is therefore, not a pure 

mathematical formula the board follows, but rather, a discretionary 

decision coupled with some calculations taking into account current 

financial needs and future earnings capacity. Before placing a value on 

dependency, the board first takes into account relevant factors and 

discards irrelevant factors in order to determine whether dependency 

exists. The value placed on the dependency is done so by considering 

monthly expenses of the dependants, their income, their future 

earnings capacity and the amount of the financial support provided by 

the deceased to the dependants. Regarding Ms Pollock, the board 

determined an annual financial need which was projected over the life 

expectancy of females taking mortality rates into account. The amount 

of R2 315 000.00 was allocated to her in respect of her financial needs. 

 

4.6 Regarding the complainant and Mr M Whitcombe, the board allocated 

them each a value of R115 000.00 on the basis that they were legal 

dependants, after also taking into account that they were nominated by 

the deceased. With respect to Ms H Whitcombe, the board determined 

a financial dependency from date of death of the deceased until the 

end of her grade 12 year based on the monthly financial support the 

deceased provided her with. The board also made ample provision for 

her for 4 years of studies (including living expenses). Further to this, 

provision was made for living expenses for a two year period after her 

completing her studies and, similar to her brothers, an amount of 

R115 000.00 for legal dependency. The total provision amounts to        

R1 215 086.00 which the board believes to be a generous allocation. 
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4.7 It submits that the total financial and legal dependency amounts to                 

R3 068 000.00 which is less than the benefit payable. The board 

decided to divide the balance equally between the four dependants, 

which resulted in a secondary discretionary allocation of R767 000.00 

to each dependant, bringing the total allocation per dependant to the 

following: 

 

•  Ms E Pollock:   R3 082 000.00 

•  Mr TA Whitcombe:  R   882 000.00 

•  Mr M Whitcombe:   R   882 000.00 

•  Ms H Whitcombe:  R1 982 086.00 

 

4.8 It submits that the death benefit derived from a retirement product, in 

this case a provident preservation fund, does not form part of a 

deceased‟s estate. Even though the board requested the will of the 

deceased, it used it as a guideline of what the deceased‟s wishes were 

and to determine the financial gain dependants would stand to inherit. 

Ms Pollock, as the life partner, who by definition in terms of the Act has 

the same rights to those of a spouse, was significantly financially 

dependent on the deceased. Considering that the deceased and the 

life partner had been living together for some years and that the 

income of the deceased in relation to that of the life partner, it is 

evident that her financial dependency did not amount to just R150 000. 

Given the permanent cohabitation, she is regarded a spouse in the 

context of the Act.  

 

4.9 The Act recognises three classes of spouses, i.e. permanent life 

partners, spouses and civil union partners. The reference to permanent 

life partners encompasses both heterosexual and homosexual 

relationships, which is in line with various acts that treat heterosexual 

life partners and spouses the same, and that extends the same 

protection to heterosexual and homosexual life partners by treating 

both like spouses. Given that a life partner has the same legal rights as 

a spouse, there should be no argument as to the fact that they were 
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only together for two years. In the event that a person lends money to a 

partner it shows intent for a long term relationship (they cannot give 

money if they are not married without incurring tax penalties). Although 

Ms Pollock was previously employed, she was not employed at the 

time of the death of the deceased. The board is aware of the fact that 

she is currently employed, receives meals and housing. Both these 

factors were taken into account when an allocation was made to her. 

The financial advisor provided information to the board with regard to 

the business that was started. She confirmed in an email the following: 

 

“He (the deceased) would not need to retire as he would be setting up a 

business in Kokstad of which he would act in the capacity of Management 

only. The business being called “Cupboard Value Kokstad” would be in the 

name of Michael Whitcombe and Ryno Oosthuizen in equal shares and 

hopefully the business would be able to pay Michael and Ryno an income 

and eventually and pay a salary to David. Michael would only come into the 

business once the business showed a growth to enable payment of his 

income. Ryno (being Evelyn Pollock’s son) was the Key Person with the 

knowledge of the business. It is for this reason Dave gave Ryno 50% shares. 

(However I have now been advised by Michael that David never concluded 

the Partnership Contract).” 

 

4.10 It states that there was no indication from the information received that 

Ms Pollock was the owner of the business that was set up. 

 

4.11 It submits that subsequent to all the objections and responses 

received, the matter was referred back to the board for a final decision, 

which was made at a board meeting held on 4 June 2015. All board 

members agreed that the distribution as per the board resolution is fair 

and equitable. The board is mindful of the fact that insofar as is 

possible, death benefit distributions are to be finalised within 12 months 

of the death of the member. However, in light of the complaint pending, 

the first respondent undertakes to act on the decision once this 

Tribunal has ruled on the complaint. It therefore, requests that the 

complaint against the first respondent be dismissed. 
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[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 The issue that falls to be determined by this Tribunal is whether or not 

the first respondent fettered its discretion in the allocation and 

distribution of the death benefit.  

 

 5.2 The payment of death benefits is regulated by section 37C of the Act, 

read in conjunction with the definition of a “dependant” in section 1.  

The primary purpose of this section is to protect those who were 

financially dependent on the deceased during his lifetime. Section 37C 

of the Act imposes three pertinent duties on the board when distributing 

a death benefit. In the first instance, the board has to identify and trace 

all the dependants and nominated beneficiaries of the deceased. 

Secondly, the board must effect an equitable distribution of the death 

benefit; and finally, the board must determine an appropriate mode of 

payment. Essentially, section 37C of the Act gives the board 

discretionary powers to be exercised fairly and reasonable in the 

distribution of a death benefit. The duties in this regard were 

summarised in Sithole v ICS Provident Fund and Another [2000] 4 

BPLR 430 (PFA), at paragraph 24 and 25, as follows:- 

 

“When making an “equitable distribution” amongst dependants the                    

board of management has to consider the following factors: 

 

 the age of the dependants 

 the relationship with the deceased 

 the extent of dependency 

 the wishes of the deceased placed either in the nomination 

form and/or his last will; and 

 financial affairs of the dependants including their future 

earning capacity potential 

 

5.3 The primary issue for determination is whether or not the board 

discharged its duties imposed on it in terms of section 37C of the Act 
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i.e. it considered all the relevant factors to the exclusion of the 

irrelevant factors and that it did not fetter its discretion. Where it is 

found that the board failed to conduct a proper investigation or take into 

account relevant factors, or took into account irrelevant factors, its 

decision shall be reviewable on the grounds that it exceeded its powers 

or that the decision constituted an improper exercise of its powers (see 

Jordaan v Protektor Pension Fund [2001] 2 BPLR 1593 (PFA) at 1596 

F-G and 1597B-D).  

 

5.4 “Dependant” is defined in section 1 of the Act as follows: 

   

“(a) a person in respect of whom the member is legally liable for 

maintenance; 

 

 (b) a person in respect of whom the member is not legally liable for    

maintenance, if such person - 

  

(i)  was, in the opinion of the board, upon the death of the 

member in fact dependent on the member for maintenance; 

  

(ii) is the spouse of the member; 

  

(iii) is a child of the member, including a posthumous child, an 

adopted child and a child born out of wedlock. 

 

(c)  a person in respect of whom the member would have become legally     

liable for maintenance, had the member not died.”                    

 

5.5 The law recognises three categories of dependants based on the 

deceased member‟s liability to maintain such a person, namely, legal 

dependants, factual dependants and future dependants. In principle, a 

member is legally liable for the maintenance of a spouse and children 

as they rely on the member for the necessities of life. In the case of 

factual dependants, where there is no duty of support, a person might 

still be a dependant if the deceased in some way contributed to the 

maintenance of that person. The person alleging to be a factual 
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dependant will have to prove that he was dependent on the deceased 

(despite the deceased not having a legal duty to maintain) at the time of 

the member‟s death. 

 

5.6 In terms of the Act, a „spouse‟ is defined as: 

 

“a person who is the permanent life partner or spouse or civil union partner of 

a member in accordance with the Marriage Act, 1961 (Act No. 68 of 1961), 

the Recognition of Customary Marriages Act, 1998 (Act No.68 of 1997) or the 

Civil Union Act, 2006 (Act No. 17 of 2006), or the tenets of a religion.” 

 

 5.7 What needs to be examined is whether or not Ms Pollock was a 

dependant of the deceased. It is common cause that, at the time of the 

deceased‟s demise, the deceased lived with Ms Pollock and had done 

so for a period of close to two years. The second respondent submitted 

that Ms Pollock was financially dependent on the deceased as she was 

unemployed at the time of his demise. In the circumstance, even if Ms 

Pollock did not qualify as a legal dependant, the board would have had 

to establish if she was the deceased‟s factual dependant. In the matter 

of Chittenden v Estcourt Butchery (Pty) Ltd Provident Fund & Another 

[2001] 5 BPLR 2001 (PFA), it was stated that: 

 

 “The test for dependency was espoused thus: whether the parties lived in a 

relationship of mutual dependence and ran and shared a common household. 

A relationship of mutual dependency involves, amongst other things, an 

emotional and intimate bond.”    

 

 5.8 On the evidence, there appears to be no doubt that the deceased and 

Ms Pollock lived together and shared a household and had an 

emotional and intimate bond. This version is supported by the 

complainant‟s own version even though he questions whether the 

period of cohabitation entitled Ms Pollock to be treated as a spouse. It 

is imperative to note that the complainant, in his own version, indicated 

that the deceased lent some money to Ms Pollock to open a business, 

which is viewed by this Tribunal as an indication that both parties had a 
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good inter-dependent relationship. In this regard, this Tribunal is 

convinced that the board of the first respondent acted correctly in 

identifying and considering Ms Pollock as a permanent life partner of 

the deceased who qualifies as a legal dependant of the deceased and 

eventually allocating a share of the death benefit to her. Therefore, Ms 

Pollock was correctly identified as a spouse for the purposes of section 

37C of the Act. In this circumstance, the complainant‟s view that Ms 

Pollock should not have been considered or at least receive a smaller 

portion of the death benefit, is misplaced.  

 

 5.9 On the other, the deceased‟s children, including the complainant, are 

also the legal dependants of the deceased in terms of the definition of a 

„dependant‟ in terms of the Act and as such, they were correctly 

identified as the dependants of the deceased and allocated portions of 

the death benefit. In the circumstance, this Tribunal is satisfied that the 

board of the first respondent conducted a proper investigation in terms 

of identifying the beneficiaries of the deceased.     

 

5.10 The term “nominee” is not defined in the Act and for a beneficiary to 

claim to be a nominee, there must exist a valid nomination form. The 

nomination must be in writing and the beneficiary must not be a 

dependant. The nominee is distinguishable from a dependant in that, a 

nominee is not by virtue of having been nominated entitled to a death 

benefit. The board is not bound by the nomination form completed by 

the deceased, instead the nomination form serves merely as a guide to 

assist it in the exercise of its discretion. In the case of Mashazi v 

African Products Retirement Benefit Provident Fund [2002] 8 BPLR 

3703 (W) at 3705I-3706C, Hussain J observed the impact of a 

nomination form as follows: 

 

“Section 37C of the Act was intended to serve a social function. It was 

enacted to protect dependency, even over the clear wishes of the deceased. 

The section specifically restricts freedom of testation in order that no 

dependants are left without support. Section 37(c)(i) [sic] specifically excludes 
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the benefits from the assets in the estate of a member. Section 37(c)[sic] 

enjoins the trustees of the pension fund to exercise an equitable discretion, 

taking into account a number of factors. The fund is expressly not bound by a 

will, nor is it bound by a nomination form. The contents of the nomination form 

are there merely as guide to the trustees in the exercise of their discretion.”   

 

 5.11 In casu, the deceased did not complete a beneficiary nomination form, 

however, he had a will in terms of which he allocated his estate to his 

children, including the complainant and excluding Ms Pollock. The 

complainant assails the board‟s decision to allocate a greater share of 

the death benefit to Ms Pollock due to the fact that the deceased 

mentioned in his will that his estate must be divided amongst his 

children. He therefore, finds it odd that Ms Pollock was considered in 

the distribution of the death benefit. It is imperative to bring to the 

complainant‟s attention that in matters relating to the distribution of 

death benefits, the wishes of the deceased are only one of the factors 

to be considered in making an equitable distribution (see Khambule v 

Telkom Retirement Fund [2003] 10 BPLR 5214 (PFA)). Thus, the 

deceased‟s will, though an important factor was not a primary 

determinant of whether or not Ms Pollock should have been considered 

for allocation of the death benefit as mentioned in the Mashazi case 

above. It is further important to note that death benefit does not form 

part of the deceased‟s estate and therefore, the will was primarily 

relevant in so far as the disposition of the deceased‟s estate is 

concerned (see Mthethwa v Whirlpool Provident Fund [2002] 8 BPLR 

3703 (W) at 3705I-3706B).      

 5.12 At this juncture, it is imperative to determine whether or not the board of 

the first respondent effected an equitable distribution of the death 

benefit considering all the relevant factors to the exclusion of the 

relevant factors. Another bow to the complainant‟s string is that the 

board of the first respondent did not consider the relevant factors in 

distributing the death benefit, including that Ms H Whitcombe was still a 

minor, attending school and was maintained by the deceased. The 

complainant further indicated that the first respondent must not put 
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emphasis on the death benefit that is to be distributed by the Liberty 

Life Retirement Annuity Fund wherein the deceased‟s children are 

nominees, because the said fund initially wanted to allocate 50% of the 

death benefit to Ms Pollock before an objection was raised. Thus, he 

contends, it is not a foregone conclusion that he and his siblings will 

receive amounts from the Liberty Life Retirement Annuity Fund as 

submitted by the second respondent. He further indicated that the first 

respondent has not provided a cogent basis for altering its initial 

decision to allocate an amount of R2 315 836.00 to Ms Pollock. On the 

other hand, the second respondent indicated that, contrary to the 

complainant‟s submissions, it considered all the relevant personal and 

financial position of each identified dependant or beneficiary of the 

deceased. This Tribunal notes the first respondent‟s resolution which 

indicates that, when it allocated the death benefit to the deceased‟s 

beneficiaries, it considered that the complainant and his siblings were 

to benefit from the deceased‟s estate by each receiving one-third of the 

estate amounting to individual shares of R449 259.00. It further 

submitted that the complainant and his siblings are also nominees in 

the Liberty Life Retirement Annuity and stand to each receive an 

allocation of approximately R133 000.00. The second respondent 

further indicated that the board was guided by and considered a wide 

array of relevant factors in allocating the death benefit. The second 

respondent indicated that the board‟s decision to allocate the death 

benefit was guided by the following factors: 

 

 The age of the beneficiaries 

 The relationship with the deceased 

 The extent of dependency 

 The wishes of the deceased placed either in the nomination and/or his last 

will and testament 

 The amount available for distribution; and  

 The financial affairs of the dependants including their future earning capacity 

potential 
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5.13 The onus is on the board of the first respondent to properly investigate 

the level and extent of dependency of the identified dependants. From 

the papers before this Tribunal, it appears that the board of the first 

respondent ignored relevant factors during the distribution phase, in 

particular, as regards the most probable likelihood that the children of 

the deceased, including the complainant, do not have an automatic 

entitlement to be paid by the Liberty Life Retirement Annuity Fund in 

terms of percentages mentioned in the beneficiary nomination form. 

This is so because the complainant mentions that the board of the said 

fund initially wanted to allocate 50% of the death benefit to Ms Pollock 

until an objection was lodged. It is this Tribunal‟s view that the board 

improperly applied its mind in concluding that each of the children of 

the deceased will receive amounts of approximately R132 865.00 and 

R133 264.00 from the Liberty Life Retirement Annuity Fund. 

 

5.14 This Tribunal also notes that the board of the first respondent initially 

resolved to allocate an amount of R2 315 836.00 to Ms Pollock and 

subsequently changed its decision and allocated an amount of 

R3 082 000.00 to her and reduced the amounts allocated to the 

deceased‟s children. It is important to note that the board of the first 

respondent correctly indicated that the value placed on dependency is 

done by considering monthly expenses of the dependants, their 

income, their future earning capacity and the amount of financial 

support provided by the deceased. It further stated that regarding Ms 

Pollock, the board determined an annual financial need which was 

projected over the life expectancy of females taking mortality rates into 

account and an amount of R2 315 836.00 was allocated to her. No 

cogent basis was advanced by the first respondent to justify the abrupt 

increment of Ms Pollock‟s share of the death benefit, thereby reducing 

allocations made to the deceased‟s children.  

 

5.15 The very purpose of section 37C of the Act is to prioritise need and 

dependency in the distribution of death benefits. Even though Ms 
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Pollock was not mentioned as a beneficiary in the deceased‟s will, as 

indicated above, she was the deceased‟s dependant by virtue of being 

his life partner. However, a death benefit payable to Ms Pollock was 

limited to the extent of her provable dependency. Therefore, where the 

board conducted an investigation and determined her extent of 

dependency, any gratuitous payment made to her on top of what had 

been determined to be the extent of her dependency on the deceased, 

which had the effect of reducing the initial allocations made to the 

deceased‟s children who were mentioned in the will, is unreasonable 

and an improper exercise of a discretion vested in the board. Thus, 

once Ms Pollock‟s financial needs had been established and 

determined, the only plausible and rational decision for the board to 

take was to allocate the remaining benefit to the deceased‟s children. 

This is more so as the converse would have been applicable. Had Ms 

Pollock‟s provable dependency exceeded the amount available, the 

board would have been within its rights to allocate the entire amount to 

her. It is imperative therefore that where there are other beneficiaries, 

dependency be limited to provable expenses and not gratuitous 

payments.   

 

5.16 Having considered the submissions, the surrounding factors and the 

law, this Tribunal is convinced that the above-mentioned issues are an 

indication that the board of the first respondent failed to consider 

relevant factors and ignored relevant ones in allocating the death 

benefit in the manner it did. This alludes to inadequate investigation of 

each dependant‟s personal circumstances, an unacceptable fettering of 

discretion and ignoring of relevant factors (see Matene v Noordberg 

Life Assurance Scheme and Another [2001] (2) BPLR 1610 (PFA)). 

 

5.17 The board is vested with discretionary powers to decide on an 

equitable distribution of the death benefit. It is only in cases where it 

has exercised its powers unreasonably and improperly or unduly 

fettered the exercise thereof, that its decision can be reviewed (see 
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Mongale v Metropolitan Retirement Annuity Fund [2010] 2 BPLR 192 

(PFA)). In the circumstance, grounds exist for a finding that the board 

improperly or unduly exercised it discretion in its decision. 

 

[6] ORDER 

 

6.1 In the result, the order of this Tribunal is the following:- 

 

  6.1.1 The decision of the board of the first respondent in allocating 

the death benefit to the extent that it has to Ms Pollock is 

hereby set aside;  

 

6.1.2 The matter is remitted to the board of the first respondent to re-

exercise its discretion in terms of section 37C of the Act, 

considering the issues referred to above and any other issues it 

may deem relevant, within four weeks of the date of this 

determination; and 

 

6.1.3 The first respondent is ordered to inform the complainant and 

this Tribunal of its decision in terms of paragraph 6.1.2 above, 

within two weeks of its decision and investigation. 

  

 

  

 

DATED IN PRETORIA ON THIS 29TH DAY OF SEPTEMBER 2015 

 

 

 

 

_____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 
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