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                                           Please quote our ref: PFA/GA/3726/05/JM 
   

             
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”):- P MAQUTU v DE BEERS 
PENSION FUND / DE BEERS CONSOLIDATED MINES LIMITED 

 
Introduction 
 
[1] Having considered the complaint received by this office on 01 June 2005, I 

consider it unnecessary to hold a hearing in this matter. My determination 
and reasons therefor appear below. 

 
Facts 
 
[2] You commenced employment with De Beers Consolidated Mines Ltd and 

by virtue thereof became a member of the De Beers Pension Fund (“the 
fund”) until your dismissal from service on 14 May 2003, whereupon your 
membership of the fund also ceased. Upon dismissal before your 
retirement date, the options available to you in terms of the fund were 
either to elect a cash withdrawal benefit, preservation of the benefit, a 
combination of the refund of your contribution and preservation or you 
could opt for a deferred benefit.  

 
[3] On 23 June 2003, you signed the withdrawal option form which was 

received by the fund on 30 June 2003. The form shows that you selected 
option (d) which is the combination of the refund of your net contribution 
and preservation. From your letter dated 1 September 2003 you then 
requested payment of R30 000.00 and that the balance be “difer (sic) back 
into the pension fund”. This request was received by the fund on 4 
September 2003. Thereafter you requested the same amount and that the 
balance be preserved. The fund paid you the R30 000.00 on 1 October 
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2003. The balance of R36 838.13 was later paid to you on 8 April 2004. 
 
Complaint 
 
[4] In your complaint you state that on receipt of your “pension details”, you 

read the contents carefully and “chose the cash withdrawal option”, and 
were later surprised that the benefit did not include the company’s 
contributions. Subsequent to the enquiries made by yourself, you were 
advised that this was a defined benefit fund.  

 
[5] You furthermore refer to clause A8.1.1 (a), (b) and (c) and contend that 

according to the paragraph, an employee who worked in excess of 5 years 
of pensionable service as yourself is entitled to an enhancement.  You 
have submitted that your “right to choice was compromised without prior 
consent” and that from the four options made available to you, you chose 
option (d) which indicates that it is a combination of a refund and 
preservation.  

 
Response 
 
[6] Des Rabe filed a response on behalf of the fund and submits that the fund 

received your duly signed withdrawal documents on 30 June 2003. He 
states that the fund had not effected your request as preservation details 
were outstanding and that subsequent to your completing the withdrawal 
option form you elected payment of a cash withdrawal benefit “as 
confirmed by the complainant in his complaint”.   

 
[7] A letter confirming your option of part-cash and part preservation benefit 

dated 01 September 2003 was submitted by the fund upon the request of 
proof of the “subsequently elected payment of a cash withdrawal benefit”. 
The fund contends that because of your election, you were eligible to 
benefit under Rule A8.1.1(a), which entitled you to the refund of your 
accumulated contributions.  

 
[8] My assistant requested the fund to specifically address the issue of why 

(notwithstanding the complainant electing a part cash part preserved 
benefit), a cash benefit was paid. The fund submitted that after your 
election of 23 June 2003, no preservation details were furnished. On 1 
September 2003 you altered your first election by requesting a R30 000.00 
cash payment and to defer the balance of your benefit within the fund. You 
were then advised that the fund rules did not authorize deferral of benefits 
within the fund, whereafter you sent a request for part preservation which 
was received by the fund on 8 September 2003. The fund effected your 
election of R30 000.00 part cash, payment of which was made on 1 
October 2003 and the remainder of the benefit remained in the fund. The 
fund thereafter paid the remainder of your benefit on 8 April 2004 together 
with a letter stating that the fund must be advised in writing should you 
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wish to change the original election.  
 
[9] Mr Rabe also submits that you were at all times aware of the type of your 

benefit entitlement being a cash benefit from the fund, and that you 
acknowledged the same in your complaint. 

 
[10] Regarding the cash benefit, the fund argues that you were not entitled to 

the employer contributions as you had elected payment of a cash 
withdrawal benefit. Reference is made to De Beers Pension Fund v 
Pension Funds Adjudicator and another [2003] 6 BPLR 4764 (C) at pages 
4770 H-J and 4771 A-C.  

 
Determination and reasons therefor 
 
[11] Rule A8.1.1 regulated your withdrawal entitlement and reads: 
 
 “Subject to the provisions of Rule A8.1.3, a MEMBER who resigns or is 

dismissed and who does not qualify for a retirement benefit or who qualifies but 
elects not to receive a retirement benefit shall 3 months after the date of 
resignation or dismissal either; 

 
(a) receive a refund of his ACCUMULATED CONTRIBUTIONS, or 
 
(b) without any qualifying SERVICE, preserve the amount payable in (a) above 

in terms of Rule A8.3.0, or 
 

(c) subject to preservation (Rule A8.3.0) and 
(i) where PENSIONABLE SERVICE is greater than 5 years… 
(ii) where PENSIONABLE SERVICE is greater than 10 years, the 

withdrawal benefit will be subject to the minimum of the value of 
the MEMBER’S accrued pension as calculated by the 
ACTUARY, or  

(d) where PENSIONABLE SERVICE is greater than 10 years, elect a deferred 
pension in terms of Rule A8.4.0.” 

 
[12] This rule thus makes provision in subsection (b) for an option to preserve 

the benefit as described in Rule A.8.3.0. Rule A8.3.1 provides that if a 
member elects to preserve any part of his withdrawal benefit then a 
portion of such benefit shall be transferred to an approved retirement fund 
as instructed by such member.  The preserved portion of the benefit is 
determined in terms of rule A8.3.2 which sets out how this preserved 
portion shall be determined.  

 
[13]  Rules A8.3.1(c) read with A8.3.2(b) clearly provide that a member is 

entitled to take part of the benefit in cash and to preserve the other portion 
with the preserved portion to be determined by the trustees in consultation 
with the actuary.   

 
[14] As appears from the withdrawal form dated 23 June 2003, you selected 

option (d), which is the combination of the refund of your net contribution 
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and preservation. However in your complaint you state that you had 
selected the cash withdrawal option. Notwithstanding your allegation on 
the complaint it is clear that you elected option (d) which is a combination 
of the refund of your net contribution and preservation. This is also 
apparent from the letter to the fund dated 1 September 2003 which was 
received on 8 September 2003 that you wished to preserve the other 
portion.  

 
[15] From your subsequent letter to this office dated 1 September 2005, you 

reiterate that you opted for the combination of a refund and preservation. 
Thus, although you state in your complaint that you opted for the cash 
withdrawal benefit, from the option form completed by yourself, the letter 
submitted to the fund of 1 September 2003 and your last submission to 
this office, it is clear that your intention was the combination of a refund 
and preservation.  

 
[16] In the letter from the fund administrator dated 08 April 2004 it is stated that 

they were advised of the termination of your membership and based on 
the cash withdrawal option, deposited your benefit into your bank account 
and that should you elect to change the option the fund was to be advised 
in writing.  No proof that you elected the cash withdrawal option has 
however been submitted. The cause of the complaint is thus that you 
opted for option (d) and thus according to the rules you are entitled to an 
enhancement.  

 
[17] The fund was also of the view that you were seeking a part cash part 

preservation benefit. Hence, it paid only part of the benefit on 1 October 
2003. In light of all the evidence before me, it is clear that you did not elect 
a cash withdrawal benefit. 

 
[18] The specific rule applicable as a result of your withdrawal from the fund is 

thus A8.1.1(c)(ii) read with A8.3.1 and not subsection (a) as contended for 
by the fund.  The fund thus did not effect payment in accordance with your 
instructions. Since you elected a part cash and part preserved benefit and 
your pensionable service is above 10 years, your withdrawal benefit will be 
subject to the minimum value of your accrued pension as calculated in 
terms of Rule A8.4.0.  

 
[19] Furthermore, in terms of Rule A8.3.2 (b), the trustees in consultation with 

the actuary must determine the preserved portion having due regard to the 
cash withdrawal elected. 

 Relief  
 
[20.1] It is hereby declared that you are entitled to a part cash part preservation 

benefit in terms of Rule A8.1.1 (c)(iii) and A8.3.2 (b). 
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[20.2] The fund is directed to compute your benefit in terms of paragraph 20.1 
and effect the option, within 4 weeks of the date of this ruling. 

 
 
DATED AT JOHANNESBURG ON THIS THE          DAY OF                        2006. 
 
Yours faithfully 
 
 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
 
CC:  Des Rabe Inc – Attorneys for the fund 
       1 Abbeydale House 
       4 Queen Street 
      Durbanville 
     Fax: (021) 975 7011 
 
   Registered Address of fund:84 Dutoitspan Road 
                                               Kimberely 
          8300 
 
Cc: Euvon van Meerlen - De Beers Consolidated Mines Ltd 
      PO Box 82851 
     Southdale 
    2135 
 
S30M filing: High Court 
 


