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IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN JOHANNESBURG) 

 

   CASE NO: PFA/KZN/1619/04/KM 

 

In the complaint between: 

G. M. HOSSACK                                                                                 Complainant 

 

and  

 

CHEP SOUTH AFRICA (PTY) LTD                                        First 

Respondent 

CHEP SOUTH AFRICA PENSION FUND                           Second Respondent 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) 

 

Introduction 
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[1] This complaint concerns whether the complainant is entitled to “additional” 

benefits from the second respondent (“the fund”) over and above the ordinary 

pension benefits provided by the fund, by reason of a transfer of a benefit from 

a previous fund of which he was a member. The amount so transferred was 

designated for the securing of additional benefits, and the complainant disputes 

that he has received any benefit beyond his ordinary entitlement on his 

retirement.    

 

 

The facts 

 

[2] The first respondent was formerly known as GKN South Africa (Pty) Ltd, and 

the second respondent as the GKN South Africa Pension Fund. 

 

[3] The complainant commenced employment with MacRall Timbers in 1963. In 

1973 MacRall Timbers was acquired by Rennies Manufacturing Holdings Ltd 

(“Rennies”). At that time the complainant became a member of the Rennies 

Pension Fund (“the Rennies fund”) and his contributions “were enhanced” to 

reflect that he had been a member of the Rennies fund since commencing 

employment with MacRall Timbers in 1963. (It is not clear what is meant by 
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contributions being “enhanced” but nothing turns on it since the respondents 

do not join issue on it.) In 1979 the first respondent purchased part of the 

business of MacRall Timbers. The complainant was offered and accepted 

employment with the first respondent on 1 June 1979. The relevant term of his 

employment contract dealing with his accrued service in the Rennies fund read 

as follows: 

 

“Rennies service: You or your dependants will always be entitled to the benefits to 

be purchased by monies provided by Rennies, either as pension at normal retirement 

date or to your dependants should death occur prior to NRD.” 

 

[4] Pursuant to an arrangement between the Rennies fund, on the one hand, and  

the second respondent fund, on the other, to implement the terms of the 

employment contract, an amount of R34 239,00 was transferred in or about 

1979 from the Rennies fund to the fund, representing the complainant’s interest 

in the Rennies fund (“the Rennies benefit”). There is a dispute on the papers as 

regards whether this amount was to be dealt with as an Additional Voluntary 

Contribution (“AVC”), as the complainant contends, or whether it was to be 

used to purchase additional service for him in the fund which, like the Rennies 

fund, was a defined benefit fund.  
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[5] In 1984 the complainant became a senior executive of the first respondent. The 

complaint describes the anomalous position held by “senior executives” as 

follows: 

 

“For the avoidance of confusion it should be recorded that the respondents drew a 

distinction between senior management and senior executives for pension purposes, 

with the latter category (into which the applicant fell) not being specifically referred 

to in the Pension Fund rules. The benefit scale for senior executives was an enhanced 

scale which was kept confidential . . .  and paid in terms of the “increased benefits” 

provision under Rule B3.10.” 

 

[6] By virtue of their positions as senior executives, he and a certain Mr M. de 

Freitas, were appointed trustees of the fund.  On 15 June 1989 in their 

capacities as such, and apparently pursuant to an instruction from the first 

respondent’s holding company in London, they passed a resolution which 

provided for increased benefits for senior executives (the only two of whom 

were the complainant and Mr de Freitas). In terms of this resolution, the period 

after which the maximum level of 75% of final average salary was reached, was 

reduced from thirty-five years to twenty-years of service. Certain other 
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increased benefits, which are not relevant to the present complaint, were also 

reflected in the resolution. According to the complainant these substantial 

enhancements in retirement benefits were paid to retiring executives in terms of 

rule B3.10 which provided for “increased benefits”. 

 

[7] The complainant continued in service with the first respondent, advancing to 

the position of chairman and managing director of the first respondent until his 

retirement in 2001.  

 

[8] The fund regarded the initial lump-sum payment as purchasing additional 

service in the fund, and there is some evidence in an internal memo of 29 

October 1984 that it was used to fund seven-and-a-quarter years back service. 

When the complainant retired in 2001, the fund computed his pension benefits 

on the basis of 37½ years of pensionable service, (22¼ years’ actual service, 

7¼ years’ Rennies service, and an 8 year credit granted to him at the instance of 

the first respondent in terms of an intention to increase the pension benefits of 

senior executives) thereby securing him the maximum benefit of 75% of final 

average salary. 
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The Complaint 

 

[9] The crux of the complaint is that the complainant contends that he was, in any 

event, entitled to the 75% maximum benefit by reason of his more than twenty 

years service with the first respondent pursuant to paragraph 3.3 of the 15 June 

1989 resolution penned for the benefit of senior executives by him and De 

Freitas. (As already pointed out, at that time the two were the only senior 

executives.) He therefore submits that the Rennies benefit ought not to have 

been used for the purpose of purchasing back service, since that was 

superfluous and could not augment his pension benefit in any way. He therefore 

claims that he is entitled to an additional benefit from the fund, over and above 

his ordinary pension entitlements under its rules, funded by the Rennies benefit. 

The relief he seeks is a declarator to this effect.  

 

  

Response 

 

[10] The fund disputes that the “resolution” purportedly passed by the complainant 

and Mr Freitas was valid or binding on the fund. It also places in issue whether 

this was indeed authorized by the holding company. In the event of a finding 
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that the resolution was not valid, then, the fund contends, the complainant has 

clearly received benefits in excess of those conferred by the rules of the fund. In 

this regard, it points out that the complainant was credited with an additional 

15¼ years’ service, 7¼ of which, it claims, were funded by the Rennies benefit.  

 

[11] In the event that the resolution is found to be binding, the fund contends that the 

enhanced benefit in accordance with the 1989 resolution must be taken to 

include the Rennies benefit, which is not payable in addition thereto by way of 

an AVC. 

 

 

Determination and reasons therefor 

 

[12] I have examined the rules of the fund as they obtained at the time that the 

complainant’s benefit accrued in 2001. Rule 6.1 governs normal retirement and 

provides as follows: 

 

“NORMAL RETIREMENT 

 

Each MEMBER shall receive an annual PENSION equal to 2% of his FINAL 
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SALARY multiplied by his PENSIONABLE SERVICE. 

 

No PENSION payable under the FUND on retirement at, or earlier than, NORMAL 

RETIREMENT DATE, will be greater than 75% of FINAL FUND SALARY.” 

 

[13] The above rule is contained in a set of revised rules which were implemented 

with effect from 1 January 1996. One of the stated purposes for submitting the 

revised rules was to change “[c]ertain benefits provisions applicable to Senior 

Management Members” in the manner indicated in APPENDIX III attached to 

the rules. APPENDIX III commences with the following proviso: 

 

“Notwithstanding anything to the contrary contained in the RULES, the following 

Appendix shall apply only to those MEMBERS who are classed as SENIOR 

MANAGEMENT MEMBERS in terms of the RULES.” 

 

[14] It goes on to define a “Senior Executive Member” as 

 

“an EMPLOYEE who is recorded as a SENIOR EXECUTIVE MEMBER  in the 

books of the EMPLOYER.” 

 

 A “Senior Management Member” is defined as 
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“an EMPLOYEE who is recorded as a SENIOR MANAGEMENT MEMBER in the 

books of  the EMPLOYER.” 

 

[15] The clear purpose of Appendix III (which, together with the revised rules, 

appears to have been approved by the Registrar of Pension Funds on 4 March 

1997) was to use any surplus in the fund for the benefit of senior executives and 

managers. Indeed, while rule 5.1.1 of the main rules requires members to 

contribute “1/12th of 6,0% of the FUND SALARY” per month, rule 5.1.1 of 

Appendix III provides that senior executives “shall contribute an amount as 

determined from time to time by the PRINCIPAL EMPLOYER.” The principal 

employer (first respondent herein) evidently determined that senior executives 

(such as the complainant and Mr De Freitas) would contribute only R100 per 

month (from an annual salary, in the complainant’s case, in excess of R800 000 

in 2000) as evidenced by the complainant’s benefit statements for 1997, 1998, 

1999 and 2000 attached to the fund’s response to the complaint. In addition, 

withdrawal benefits for senior executives were changed from the return of own 

contributions with such interest as determined from time to time by the fund 

trustees (PLUS up to 100% of own contributions if 15 years’ pensionable 

service has been completed) to payment of an Actuarial Reserve Value if it is 
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greater than the first-mentioned option. Death benefits were increased from 

payment of annual salary to a return of total contributions together with four 

times annual salary (for senior executives) and five times annual salary (for 

senior managers). 

 

[16] There is, however, notably no reference whatsoever in these rules to a reduction 

of the pensionable years’ service required in order to qualify for the maximum 

pension benefit of 75% of final average salary from 35 years to 20, which at 2% 

of annual salary per year’s service would take 37½ years to attain.  

 

[17] Also relevant to the present proceedings is Rule 5.4 regulating transfers. It 

states 

 

“If a MEMBER is entitled to a benefit under any other approved fund, the FUND 

may accept any cash sum in respect of the MEMBER’S benefits thereunder, such 

cash sum being paid into the FUND for the credit of the particular MEMBER. The 

benefits arising from such cash sum shall be in addition to benefits to which the 

MEMBER may be entitled in accordance with the other provisions of the RULES, 

except if PENSIONABLE SERVICE was granted in the FUND in respect of the 

amount transferred. In this event the conditions relating to the amount transferred in 

regard to withdrawal and death in service shall be determined by the TRUSTEES in 
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consultation with the VALUATOR.” 

 

[18] Finally, I set out the two rules which pertain to additional and enhanced 

benefits (Rules 6.4 and 6.5 respectively): 

 

“ADDITIONAL BENEFITS 

 

Any additional contributions or transfers, as envisaged in Section 5: Clause 5.1.2 and 

Clause 5.4.1 respectively, appropriately adjusted with investment returns earned by 

the FUND, shall be used to secure additional benefits for a MEMBER and shall be 

paid in the same manner as the benefits described in clause 6.1 above. 

 

 

ENHANCED BENEFIT 

 

An EMPLOYER may increase a MEMBER’S retirement benefit by means of a 

special contribution, the amount of which shall be determined by the TRUSTEES 

and the VALUATOR with the necessary consent of the COMMISSIONER.” 

 

[19] In terms of the rules of the fund then, the complainant was entitled on 

retirement to a benefit calculated on the basis of 22¼ years service at 2% of his 

final fund salary, yielding a percentage of 44,5% of his final fund salary. He 
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was further entitled to an additional benefit secured by the Rennies benefit. 

On his retirement he was credited by the fund with an additional 30,5% of final 

salary, which translates to an additional 15¼ years service. The fund submits 

that this was arrived at by applying the Rennies benefit to purchasing 7¼ years 

service and allocating a further 8 years’ service credit in terms of the 

enhancement provision cited above. 

 

[20] I turn now to the status of the “resolution” passed by the complainant and Mr 

de Freitas in their capacities as trustees of the fund in June 1989. What this 

resolution purported to do was to introduce a new and secret scale of benefits 

into the fund for certain select members, without the cumbersome and rather 

more transparent procedures of a formal rule amendment, which would firstly 

have entailed the sanction of the Registrar of Pension Funds, and secondly 

alerted the less privileged members of the fund to the discrepancy in benefits. It 

is not surprising that the employer and trustees (who were co-incidentally the 

beneficiaries of this largesse) would wish to keep the rest of the fund 

membership in the dark about the system of parallel benefits the fund was 

informally running.  

 

[21] Even if I were to accept the complainant’s version that the “resolution” was 
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passed on instruction from the overseas holding company of the first 

respondent, that cannot by itself validate the status of an action that amounts to 

an attempt to side-step the regulatory control of a registered financial 

institution. Moreover, it highlights the problem of “puppet trustees” who do not 

have the interests of the membership as a whole at heart, or act independently in 

the interests of the fund, but rather respond unquestioningly to directions from 

the employer, which effectively controls the fund and its resources. I am aware 

that section 7D, which sets out certain duties of trustees, was only enacted in 

1996. However,  that does not mean that prior to the enactment of that section 

there were no obligations on trustees to act in an impartial manner, with due 

observance of the position of trust in which they had been placed with regard to 

members’ interests and the assets of the fund. Trustees of retirement funds have 

always owed fiduciary duties to the fund in common law and at least under the 

Financial Institutions (Investment of Funds) Act, 39 of 1984. 

 

[22] Section 12 of the Pension Funds Act sets out the conditions under which a fund 

may alter its rules. Subsection (1) provides that no such alteration shall be valid 

unless it has been approved by the Registrar and registered as provided for in 

subsection (4). A resolution to improve the benefits of a certain class of 

members cannot amount to anything less than a purported amendment of the 
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rules, however it may be dressed up as a discretion to “enhance” benefits.  

 

[23] The complainant’s contention that the increased benefits were awarded through 

the medium of the benefit enhancement rule stretches the scope of that rule 

beyond what the clear language of the provision contemplates. The 

enhancement rule (Rule B3.10), as it obtained at the time the resolution was 

passed, read as follows: 

 

“The Employers may increase the pension benefit of a Member (or Dependant) 

whether or not the Member (or Dependant) is already in receipt of a pension, 

provided that the additional contributions, if any, that may be required to provide the 

increase in benefit be paid by the Employers not later than the date on which the 

increase in benefit is payable.” 

 

[24] The rule as it then stood clearly aimed at affording the employer a discretion to 

increase “pension benefits”. Such benefits are by definition payable only upon 

the member exiting the fund by way of retirement or some other method for 

which the rules provide retirement benefits. To extend its scope to cover an 

across-the-board improvement in benefits for certain classes of members while 

they are still in service is clearly not what the rule intended to achieve. The 
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increase in pension benefits is at the employer’s discretion in deserving cases 

on retirement. Whether a case is deserving or not is at the employer’s discretion 

and clearly not at the discretion of the senior executives who double up as 

trustees who stand to gain (to the exclusion of other members) from the 

exercise of that discretion.)ement in benefit structures ng for flexibility in 

deserving cases. To extend its scope  they retired, to i 

 

[25] Thus, the complainant’s benefit falls to be determined in accordance with the 

rules as they stood at the time that he exited the fund. The enhancement rule as 

it was worded at the time of his exit in 2001 (see paragraph [18] above), also 

envisages an ad hoc augmentation of benefits. It requires that the employer 

fund the benefit on terms prescribed by the trustees, the fund valuator and the 

Commissioner for Inland Revenue. The purported resolution taken in June 1989 

cannot by any stretch of the imagination be shoe-horned into the framework of 

that rule. 

 

[26] I am therefore of the view that the resolution taken by the complainant and Mr 

de Freitas on 15 June 1989 purporting to increase the scale of benefits of Senior 

Executives was ultra vires the rules and powers of the trustees in terms of those 

rules. It thus never bound the fund. It is trite law that the trustees may only do 
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what is set forth in the rules (see Tek Corporation Provident Fund and Others 

v Lorentz [2000] 3 BPLR 227 (SCA) at 239D). In the circumstances, the 

appropriate order should be to direct the complainant together with all senior 

executives and the employer to repay to the fund any benefit they have obtained 

as a result of this “resolution”. Unfortunately, there is no counter-complaint 

from the fund or other interested party with legal standing for such a relief. 

 

[27] The complainant was only entitled on retirement to a benefit calculated with 

reference to 22¼ years of service, thus leaving him 15¼ years short of the term 

required to obtain the maximum benefit of 75% of final fund salary. The fund, 

in calculating his retirement benefit, granted him an additional 7¼ years service 

in respect of the Rennies benefit, together with a gratuitous extra credit of 8 

years service in order to bring him up to the maximum pension level of 75% of 

final fund salary. The crediting of 7¼ years service falls squarely within the 

provisions of the transfer rule (see paragraph [17] above) which states that a 

member will not be entitled to additional benefits if pensionable service was 

granted in the fund in respect of the amount transferred.   

 

[28] I am therefore satisfied that the complainant has received, at the very least, his 

full pension interest in terms of the rules of the fund, and is not entitled to any 
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further benefits. 

 

 

 

Matters of concern 

 

[29] During the course of investigation of this matter several issues, which are not 

the subject of the complaint, but are nevertheless of serious concern, have come 

to light. I shall deal with them briefly, as I intend to forward a copy of this 

determination to the appropriate authorities with a view to the investigation of 

the irregular practices in this fund. 

 

[30] The manner in which this fund has been run typifies the pattern of abuse 

sometimes found in defined benefit funds with large surpluses, where the 

employer and its senior executive staff, who effectively control the fund and its 

assets, use those resources exclusively for their own enrichment. 

 

[31] The fund is a balance of cost scheme, meaning that the employer is only liable 

to contribute in the event that there is insufficient funding available to honour 

the liabilities of the fund. From the circumstances, it would appear that a large 
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surplus has built up in the fund over the years, and that the employer has been 

under no obligation to contribute. Furthermore from certain documentation 

submitted, it is apparent that the complainant (and probably other senior 

executive members) had been on a “contribution holiday” for several years. By 

the year 2000, for instance, the complainant was only contributing a nominal 

R100 per month to the fund instead of the R4050 per month required in terms 

of the formula set out in member contribution rule 5.1.1. This was engineered 

by implementing the provision in Appendix III which allows the employer to 

determine the contribution rate from time to time of senior executives. The 

effect of this was to free up salary resources for the complainant (and 

presumably other senior executive members) to make Additional Voluntary 

Contributions to the fund. Indeed, the Additional Pension of the complainant on 

his benefit statement for 1 April 2000 reflected an amount of R164 555. This 

would be used to fund a pension benefit over and above the “final salary 

multiplied by years of service” formula. In other words, for a protracted period 

the ordinary benefit was funded by neither the employer nor the member, but 

purely out of the reserves or surplus in the fund. 

 

[32] The clear intention behind Appendix III (described more fully in paragraph [15] 

above) was to confer greater benefits on a select group of members, the 
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executives and senior managers. The most obvious result is that these 

increased benefits and member contribution holidays were to be financed by the 

surplus in the fund. The Revised Rules (including Appendix III) were approved 

by the Registrar on 4 March 1997. They were therefore approved prior to the 

enactment of the Pension Funds Second Amendment Act 39 of 2001, which 

commenced on 7 December 2001 (“the surplus legislation”). The surplus 

legislation (particularly the newly enacted section 15B) contains stringent 

provisions, which limit and control the use to which surplus funds can be put.  

However, section 15B makes provision for the taking into account in any 

surplus apportionment scheme of surplus utilized improperly by the employer 

prior to the surplus apportionment date. Improper use is defined in section 

15B(6) to include the cost of benefit improvements for executives in excess of 

the cost that would have applied had they enjoyed the same benefits as the other 

members. It also includes the cost of funding prior pensionable service for 

selected members in excess of the actual amount paid into the fund in respect of 

such prior service. It may well be that the manner in which the enhanced 

benefits for selected (executive) members contained in Appendix III were 

funded falls within the scope of improper use of surplus. If this is the case, the 

employer may be under a duty to repatriate some portion thereof.  
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[33] In addition to the above use of surplus for the feathering of executive nests, 

there is the “practice” in the fund of paying its senior executive members 

special benefits outside of the rules of the fund. Indeed, the complainant’s cause 

of action to some extent relies on this “practice”. In his reply to the fund’s 

response, the complainant’s attorneys state that in the course of seeking 

information on special senior executive benefits in 1984, the following 

response was obtained from the respondents’ attorneys: 

 

“Information on special senior executive benefits in 1984 is difficult to confirm. 

Liberty Life have managed to retrieve pensioner files for some of the named senior 

executives. At least one of these files confirms there were special benefits of 2/3 of 

Final Salary for this class of member and that it did not form part of the official Fund 

Rules.” 

 

[34] This is further confirmed in an affidavit deposed to by a Mr C. M’Crystal and 

submitted on behalf of the complainant. Mr M’Crystal states that he was the 

Group Human Resources Director of the GKN Group in South Africa in the 

early eighties, and states under oath as follows: 

 

“I confirm that there were a number of people, of whom Mr. HOSSACK and Mr. DE 
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FREITAS were two, who received benefits as senior executives that were 

calculated on a different basis from those of ordinary members of the pension fund 

and whose benefits were paid under provisions of the fund rules that permitted the 

payment of enhanced benefits under certain circumstances.” 

  

[35] This is extremely disturbing. More light is shed on these practices by a 

memorandum written by an employee of Metropolitan Pensions Advisers (Pty) 

Ltd, who was apparently assisting in the drafting of the revised rules. The 

writer comments on the provisions of Rule B3.10 (the enhancement rule, 

although in which form he saw it is not clear) as follows: 

 

“Is it not possible to do away with the consent requirement? I managed to get away 

with it on the Van Leer rules, a copy of which is at the Prudential (see Rule 6.6). I 

am concerned here about two different benefit increase scenarios under which it 

would be preferable to avoid having to write for consent. The first of these areas 

concerns the annual ex-gratia pension increase – to date no request for consent has 

ever been lodged. The second concerns the Senior Executive members whose 

pension benefit is increased according to a specified scale, which is to remain 

confidential and hence not specified in the rules.” 

 

[36] I have not been placed in possession of information relating to the financial 



Final 22

position of the fund, nor was such requested as it is extraneous to the 

complaint. However, from the circumstances set out above, a highly probable 

inference to be drawn is that the fund is, or at least was, in an overfunded 

position, with large surplus resources. It appears further that these resources 

have been applied on an extensive scale over a lengthy period to provide 

unfunded additional benefits for a select class of executive membership 

contrary to the provisions of the rules. Given the veil of secrecy shrouding the 

preferential treatment of executive members, I consider it prudent to refer this 

determination to the Registrar, in order that he can give the matters discussed 

here close attention in any surplus apportionment scheme submitted by the fund 

in terms of section 15B. He may also wish to consider whether the past (and 

possibly present) practices of the fund with regard to the unauthorised 

preferential treatment of executive members warrant further investigation. In 

fact, an urgent investigation in this fund is in my view necessary because 

whatever surplus there may have been could be depleted if the registrar awaits 

submission of the scheme before acting. Such submission could well indicate a 

nil surplus.  

 

 

Relief 
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[37] The complaint is dismissed. 

 

 

DATED at JOHANNESBURG on this the       day of OCTOBER 2005. 

 

 

 

 

 

_________________________________ 
Vuyani Ngalwana 
Pension Funds Adjudicator 
 
Registered address of the fund 
Chep South Africa Pension Fund 
Standard Bank Chambers 
46 Marshall Street 
Johannesburg 
2000 
 
Section 30M filing: High Court 
 
Complainant represented by Deneys Reitz attorneys 
Respondents represented by Routledge Modise Moss Morris attorneys 
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