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   IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN JOHANNESBURG) 

 

  CASE NO: PFA/GA/2736/2005/JM 

In the complaint between:        

 

I A Sirkhot                                                                                         Complainant 

 

and  

 

Professional Provident Society Retirement Annuity Fund   First Respondent 

Sanlam Life Insurance Limited                                          Second Respondent 

 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT OF 1956 (“the Act”) 

 

 

  

Introduction 

 

[1] The Professional Provident Society Retirement Annuity Fund (“the PPS 

Fund”), which until 1 October 2001 had been known as the Professional 

Provident Society of South Africa, was established on 8 July 1941 and 
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registered as a pension fund under the Pension Funds Act, 24 of 1956 (“the 

Act”) in August 1963. Its membership comprises professionals such as, 

among others, attorneys, advocates, judges, actuaries, accountants, 

engineers, doctors and other degreed personalities. The complainant is an 

attorney. 

 

[2] At issue is whether the PPS Fund and/or Sanlam Life can lawfully levy a 

charge in circumstances where a member wishes to transfer his investment to 

date from one portfolio to another within the Sanlam Life stable by reason of 

the poor investment performance of the portfolio in which his funds are 

invested, and whether (having been informed that such a transfer cannot be 

effected without the charge) the same charge is competent upon cessation of 

contributions prior to the agreed retirement date. 

 

[3] The complainant avers that his investment declined from R85 000 to R62 596 

as at April 2004. The PPS Fund has not disputed this averment. In fact, it has 

filed no response to the complaint at all, with Sanlam Life’s legal adviser 

advising that the fund “has nothing to answer to in respect of the ‘complaint’”. 

Instead, Sanlam Life confirms this averment in its response and submits that 

since the complainant stopped contributions in April 2004, “a charge of R23 

872,83 was subtracted from the investment fund of R62 596,35”. 
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 The Facts 

 

[4] The following facts are not in dispute. The complainant joined the PPS Fund 

and commenced making contributions in September 1999. His membership 

was to endure until 1 September 2016. His contributions in his first year of 

membership were R1 000 per month and escalated automatically at the rate 

of 15% per annum thereafter. From 1 September 2000 until 31 August 2001 

his monthly contributions were R1 150 and escalated by 15% per year in 

each of the following years until March 2004 when he ceased contributions at 

R1 749,02. By that time he had contributed R72 163,82 according to Sanlam 

Life. Had he continued, his monthly contributions by 2015 would be R9 

647,13. 

 

[5] In March 2004, after contributing to the fund for 4 years and 7 months, he 

requested whether, on account of the poor performance of the Offshore 

Equity Fund portfolio in which his funds were invested, he could transfer his 

investment to another fund, the Oasis Fund. He was advised that the rules of 

the PPS Fund do not allow a transfer to a fund underwritten by another 

company and was advised rather to transfer to the Stratus Fund which is also 

underwritten by Sanlam Life. He says he “agreed to authorize the transfer” 

but was then informed that the amount that could be transferred would be 

R38 723,52 (some R23 872,83 less than value of his investment as at that 

date). This is where the complainant demurred as he could not understand 
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why, in his words, an “internal transfer from one Sanlam fund to another” 

should attract a deduction of R23 872. He then stopped making contributions 

to the fund. 

 

[6] Sanlam Life maintains that the transfer never took place and that the 

complainant’s investment under the Offshore Equity Fund “is still in force”. 

 

The Complaint 

 

[7] The complainant says Sanlam Life (to whom he had addressed his queries as 

advised by the PPS Fund) could not satisfactorily explain to him why an 

amount of R23 872,83 was deducted from his investment when all he sought 

was, in his words, “an internal transfer from one Sanlam fund to another”. He 

says Sanlam Life has not provided a breakdown of how this amount is made 

up for service and management fee purposes. Thirdly, he says he has not 

been told which specific rule of the PPS Fund allows the deduction of this 

amount. Lastly, he avers that there is no rule allowing the deduction of “future 

cost” in the event of a member ceasing to make contributions. 

 

 The Response 

 

[8] As I have already indicated, the PPS Fund has not responded to the 

complaint. Sanlam Life’s legal adviser has submitted a response on the 
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underwriter-cum-administrator’s behalf in which he says “the fund has nothing 

to answer to in this complaint”. This is of concern since the fund’s 

management board has a duty both in terms of the PPS Fund’s rules (Rule 

7.2.2) and the Act (section 7C(2)(a)) to act in the best interests of the fund’s 

members.  

 

[9] Without word from the management board (which was invited to respond to 

the complaint) it is impossible to tell whether it considers these charges as 

being in the best interest of members. The only reasonable inference in the 

circumstances is that the management board of the PPS Fund is either 

disinterested or it considers the deduction to be in the best interest of 

members. This should be of serious concern to all members of this fund since 

the clear message coming from the fund is that members are trapped therein 

even if their hard-earned nest-egg diminishes before their very eyes. 

 

[10] Sanlam Life, for its part, says the adjudicator has no jurisdiction to consider 

this matter. It also says this is not a complaint as defined in the Act. Both 

submissions are in my view without merit as I shall show below. 

 

[11] On the merits, Sanlam Life says in response to the complainant’s first 

complaint (namely, why there should be a deduction when all that is sought is 

a transfer from one Sanlam fund to another) this deduction represents a 

“policy alteration fee”. 
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[12] In response to the second, third and fourth complaints (namely, breakdown of 

the amount, the rule relied upon for the deduction and the rule sanctioning the 

deduction of future cost, respectively) Sanlam Life refers to “Annexure 4” to 

its response. This document essentially contains what can best be described 

as a summary and terms and conditions to which the complainant’s 

membership of the PPS Fund is subject. I shall deal with its relevant 

provisions when I consider Sanlam Life’s defence on the merits. 

 

 

 Determination and Reasons Therefor 

 

[13] Before proceeding to the merits, I should dispose of the preliminary points 

raised by Sanlam Life, namely, the adjudicator’s alleged lack of jurisdiction 

and the allegation that this is no complaint. 

 

 

 Jurisdiction 

 

[14] It is surprising that Sanlam Life should boldly pronounce that the adjudicator 

lacks jurisdiction to hear this matter. I say so because the rules of the PPS 

Fund equally boldly provide that the adjudicator does have jurisdiction to 
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consider and rule on this matter. Rule 31 deals with dispute resolution and 

says: 

 

 

“31. Disputes 

 In a dispute regarding the interpretation of the rules or the administration of 

the FUND, the complainant shall submit his complaint to the FUND in writing. 

Within thirty days of receipt of the complaint the FUND shall answer it in 

writing. If the complainant is not satisfied with the FUND’s answer and the 

complaint is a complaint as described in the ACT, the complainant may lodge 

the complaint with the Pension Funds Adjudicator for adjudication in terms of 

the Act.” 

 

[15] There can thus be no question that the adjudicator has jurisdiction to 

adjudicate on this matter, provided it concerns a complaint as defined and it 

relates either to the interpretation of the PPS Fund rules or the administration 

thereof. I shall come to that in a moment. 

 

[16] There is in my view no legal basis for the narrow couching in rule 31 of 

instances in which a dispute may be lodged by the complainant with the 

adjudicator. The rule purports to limit such instances only to where the 

dispute concerns either the interpretation of the fund rules or the 

administration of the fund. The Act, however, gives the adjudicator a much 
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wider scope than that. It empowers the adjudicator not only to investigate 

complaints concerning that for which rule 31 provides, but also: 

 

[16.1] complaints relating to the investment of funds; 

 

[16.2] complaints relating to the application of rules; 

 

[16.3] complaints concerning the improper exercise of powers by the 

management board or any person performing a function at the 

management board’s behest; 

 

[16.4] complaints concerning prejudice sustained by the complainant 

following maladministration of the fund either by the fund or by any 

person performing a function at the behest of the management board 

(see Armaments Development and Production Corporation of SA Ltd v 

Murphy NO and Others [1999] 11 BPLR 227 (C) at 231C) whether by 

act or omission; 

 

[16.5] complaints concerning a dispute of fact or law between the fund or any 

person (for example, an administrator or underwriter), on the one hand, 

and the complainant on the other, in relation to the fund; and 
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[16.6] complaints concerning failure of the employer to fulfill its duties in 

terms of the fund rules. 

(see definition of “complaint”) 

 

[17] It is clear on the facts of this case that the complainant laments the purported 

exercise of a power to deduct a so-called “policy alteration fee” in 

circumstances where, as I shall show, the rules of the PPS Fund make no 

provision therefor. But, accepting Sanlam Life’s submission that no transfer 

has in fact taken place, this matter also concerns whether such a charge is 

competent upon the complainant ceasing contributions when he did. 

 

[18] The matter also relates to the interpretation and application of the PPS Fund 

rules. Sanlam Life says it has the right to the deduction by reason of early 

cessation of contributions, while the complainant says there is no rule that 

points to such right. Thus, even on the narrow scope provided by rule 31, the 

adjudicator has jurisdiction to hear this matter. 

 

 

 Complaint 

 

[19] I have already pointed out that this matter concerns, among other things, the 

interpretation of the PPS Fund rules and thus constitutes a complaint as 

defined in the Act. It also concerns a dispute of law and/or fact in relation to 
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the PPS Fund in that while Sanlam Life contends that it is in law or in fact 

entitled to the deduction in issue, the complainant says there is no such 

entitlement either in the rules or in fact. The complainant also alleges financial 

prejudice by reason both of maladministration of the fund and investment of 

his money. There can thus be no question that this is a complaint as defined. 

 

 

 Merits 

 

[20] Sanlam Life points to “Annexure 4” as the complete answer to the 

complainant’s complaint that it is not entitled to the deduction in issue. I have 

already explained what the annexure entails. The relevant clause, in my view, 

and which deals with so-called “paid-up policy” reads as follows: 

 

  “8. PAID-UP POLICY 

If a premium is not paid within the period of grace, the policy is 

converted into a paid-up policy only if: 

- the waiting period as indicated in the Schedule has already 

expired and 

- the balance of the Investment Account (built up at that stage and 

determined by Sanlam) is sufficient to maintain the policy for the 

duration of the remaining policy term. 
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When the policy is converted into a paid-up policy, the maturity 

benefits will be reduced and all other benefits will lapse. The balance 

of the Investment Account will be payable at death before maturity.” 

 

 [21] There is nothing in this clause that even remotely suggests an entitlement to 

a deduction of a so-called “policy alteration fee”. That term does not appear 

anywhere in the rules of the PPS Fund or in the documents that essentially 

constitute the terms and conditions of the complainant’s membership. The 

clause is also not reasonably capable of an interpretation that it allows a 

deduction of a fee upon the early cessation of contributions. 

 

[22] Rule 16 of the PPS Fund rules deals with “commencement and termination of 

membership” and says nothing of a “policy alteration fee” or any deduction 

from a member’s investment account in the event of early cessation of 

contributions. Instead, rule 16.4 talks of reinstatement of a member who 

discontinues contributions “prematurely” upon fulfilling such conditions as 

may be determined by the management board.  

 

[23] Clause 1 of the “Annexure 4” on which Sanlam Life relies mentions a few 

types of fees and costs to be deducted from a member’s investment account. 

Nowhere does it mention “policy alteration fee” or an early cessation fee, 

however. It reads: 
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“1. INVESTMENT ACCOUNT 

At the beginning of each policy year an investment amount shall be invested in an 

Investment Account for this policy. The investment amount shall represent the 

balance of the annual premium after provision has been made, where applicable, for 

the policy fee and the cost of cover, rider benefits and administration.” 

 

[24] These fees and costs are nowhere quantified or indeed quantifiable. There is 

no indication as regards how any of them are to be calculated. 

 

[25] Rule 11 of the PPS Fund rules, on the other hand, deals with “Administration 

expenses” and is also silent on a “policy alteration fees” or any deduction of 

the kind in issue. Rule 11.1 reads: 

 

“Subject to rule 11.2, expenses in connection with the administration of the 

FUND shall be recovered from the fee allowed by the INSURER and shall not 

be charged upon the general funds of the FUND.” 

 

[26] Rule 11.2 allows the management board to recover such “administration 

expenses” as have not been covered by the fee referred to in rule 11.1 by 

such means as it deems necessary. But since the PPS Fund board has 

decided not to file a response to the complaint, it is difficult to ascertain what 

those means for the recovery of “administration expenses” in its estimation 

entail, and indeed, what those expenses themselves cover and how they are 

made up. 
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[27] The Supreme Court of Appeal has held that if the rules are silent on a 

particular issue, there is no room for creativeness of the kind sought to be 

invoked by Sanlam Life. The rules (subject to statutory provisions) are King. 

In this regard, the court said: 

 

“An unavoidable consequence of the absence of appropriate provisions was 

that counsel for Respondent were constrained to rest their argument upon 

what they described as analogous provisions in the rules which, so it was 

said, gave “an indication” as to what should be done in this admittedly 

different situation. In my opinion there are serious conceptual difficulties in 

the way of such an approach. What the trustees may do with the fund’s 

assets is set forth in the rules. If what they propose to do (or have been 

ordered to do) is not within the powers conferred upon them by the rules, they 

may not do it.”  

(Tek Corporation Provident Fund and Others v Lorentz [2000] 3 BPLR 227 
(SCA) at paragraph [28]) 

 

   

[28] The “paid-up policy” clause in annexure 4 to Sanlam Life’s response does not 

even give an indication as regards a deduction of a “policy alteration fee” (or a 

fee of any other name) in the event of the complainant ceasing contributions 

before his retirement date. Neither do the rules of the PPS Fund, especially 

rule 16.4 which deals with what should happen in the event of a “premature” 

cessation of contributions. 
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[29] In the result, the deduction of R23 872,83 from the complainant’s investment 

account cannot lawfully be sustained.  

 

 

Relief 

 

[30] The complainant seeks reimbursement of the R23 872,83 deducted from his 

investment account less the monthly management fees and service fees 

incurred to date. He also asks to be allowed to transfer his investment to the 

Oasis Fund without incurring any penalties as he is desirous of terminating 

his relationship with the PPS Fund and Sanlam Life. 

 

[31] I do not understand the complainant to be seeking payment of an annuity or a 

benefit before age 55. That cannot be done if this fund is to retain its exempt 

status in terms both of the Regulations to the Pension Funds Act and the 

definition of “retirement annuity fund” in the Income Tax Act, 58 of 1962, as 

amended. What he seeks is that the wrong perpetrated against him be 

corrected. In my view that can be achieved by crediting his investment 

account in the PPS Fund with the amount in question, together with interest. 

 

[32] As regards transfer to another fund, that is not allowed by the rules of the 

PPS Fund. Rule 17.3 allows transfer from other retirement annuity funds into 

the PPS Fund but not transfer from the PPS Fund to other retirement annuity 
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funds. Thus, the complainant is trapped unless he can successfully challenge 

the propriety of that rule in an appropriate forum. 

 

[33] On the issue of “management fee” and “service fee” that the complainant 

concedes, it is clear in my reading of clause 1 of annexure 4 (dealing with 

“investment account”) that these fees have already been deducted and that 

there is no basis for another deduction thereof from the R23 872. 

 

[34] In the result, the order of this tribunal is this: 

 

 The PPS Fund and/or Sanlam Life is ordered forthwith to credit the 

complainant’s investment account in the fund with R23 872,83, 

together with interest thereon at the rate of 15.5% per annum from 1 

April 2004 to date of such crediting. 

 

 

 

Dated at Johannesburg on this the           day of June 2005. 

 
 
 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
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Registered Address of fund:   6 Anerley Road  
                                                Parktown 
                                               Johannesburg 
                                               2193 
 
 S30M filing: Magistrate’s Court 
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