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Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 1956 (“THE ACT”) – J B VAN LILL v INVESTEC 
PRESERVATION PENSION PLAN & INVESTEC MANAGEMENT 
SERVICES (PTY) LTD. 

 
Introduction 
 
[1] Having considered the complaint received from you on 11 March 2005, I 

find it unnecessary to hold a hearing in this matter. The facts are known to 
the parties so they will not be repeated here, save for that which has a 
bearing on my determination. My determination and reasons therefor 
appear below. 

 
Complaint 
 
[2] Following your resignation from employment on 31 December 1995 you 

transferred your retirement funds to the Investec Preservation Pension 
Plan (“the fund”) on 7 March 1996. The fund administrator is Investec 
Management Services (Pty) Ltd. (“the administrator”). Due to the fact that 
you were unemployed for 2 years, on 25 February 1998 you instructed the 
administrator to alter your fund investment so that you received a portion 
of it in cash to pay your debts and the remainder was invested in a bond 
fund. Pursuant thereto, the requisite tax directive was obtained. However, 
in 2003 the South African Revenue Service (“SARS”) informed you that 
you owed a further R76 361.46 in outstanding tax plus interest, which 
related to additional tax payable on your fund investment. 

 
[3] You subsequently ascertained from SARS that the reason for the higher 

tax charge was because the payout from the fund occurred in the 
1998/1999 tax year, when your income was substantially higher, as 
opposed to the 1997/1998 tax year, when your average income for the 2 
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preceding years was minimal. You complain that the fund and its 
administrator were negligent in implementing your instructions, which 
caused you to incur a much higher tax burden, and claim R76 361.46 from 
them, which is the additional tax plus interest that you had to pay to SARS. 

 
Response 
 
[4] The administrator submitted a response on behalf of the fund and itself, 

dated 26 October 2005. It submits in its response that it is irrelevant when 
the actual payment of the benefit took place, but what is important is when 
the benefit accrued to you. In substantiation, reference is made to the 
matter of Marais v Vantage Pension Administrators and Others [2005] 6 
BPLR 503 (PFA), where they quote me as finding the following: 

 
 “You advised the underwriter on 12 October 2000 of your intention to withdraw 

from both funds. In the circumstances, that is the date on which the benefit 
accrued to you… 
 
…your right to the benefit accrued when you notified the underwriter of your 
intention to withdraw from the fund…” 

 
[5] Their records indicate that you faxed the withdrawal notification form on 25 

February 1998. Therefore, in the light of the Marais determination and the 
date of submission of your withdrawal form, it would mean that your 
benefit accrued before the end of the 1997/1998 tax year and on this basis 
the ruling by SARS would need to be challenged by you. 

 
[6] Further, it is noted that you indicated the date of withdrawal as 2 March 

1998 on the withdrawal notification form. It is submitted that, if this is the 
date you chose to have the benefit accrue to you, then your benefit 
accrued in the 1998/1999 tax year and SARS correctly assessed your tax 
position. 

 
[7] Given the above facts, it is averred that the fund and the administrator 

cannot be held liable for the adverse tax position you find yourself in. 
 
 
 
Determination and reasons therefor 
 
[8] In essence, you complain that the fund and the administrator were 

negligent when they delayed in carrying out your instructions for 
withdrawal from the fund, resulting in you incurring a larger tax burden. 
You claim damages in the sum of R76 361.46, being the additional tax 
plus interest that you had to pay to SARS. 

 
[9] Rule 31 deals with withdrawals from the fund. The relevant section reads 
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as follows: 
 

  “31.1 Subject to any conditions imposed by the MEMBER’S EXISTING FUND 
or EMPLOYER a MEMBER shall be entitled to withdraw or partly 
withdraw from the FUND at any date prior to retiring a cash sum benefit 
equal to the value of his SHARE OF FUND at the date of withdrawal or 
such lesser amount as elected by the MEMBER.”  

 
[10] Your withdrawal notification form, which you completed and faxed to the 

administrator on 25 February 1998, indicates your date of withdrawal from 
the fund as 2 March 1998. This is the date of accrual of your benefit. 
When applying for a tax directive on 14 April 1998 the administrator 
incorrectly noted the date of accrual of your benefit as 9 April 1998 when it 
ought to have been 2 March 1998, but this does not have a material 
bearing on your complaint as these 2 dates fall in the same tax year for 
assessment purposes, i.e. the 1998/1999 tax year. Therefore, the fund 
and the administrator cannot be held responsible for any damages as a 
result of the additional tax that you have had to pay to SARS. 

  
[10] In the result, your complaint is dismissed. 
 
DATED AT JOHANNESBURG ON THIS            DAY OF                            2005. 
 
Yours faithfully 
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