
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
                                                          CASE NO: PFA/KZN/154/98/NJ   

In the complaint between: 

 

J B MALTMAN Complainant 
 
and  

 
NATAL JOINT MUNICIPAL PENSION FUND (SUPERANNUATION)First Respondent 
 
ENDUMENI MUNICIPALITY (FORMERLY DUNDEE TLC) Second Respondent 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 24 
OF 1956 (“the Act”)  

 
 

Introduction 

 

[1] This matter concerns two issues: 

 

[1.1] The first is whether the complainant’s transfer from the first respondent to 

the KwaZulu-Natal Joint Municipal Provident Fund (“the provident fund”) 

was reasonable and equitable and accorded full recognition to the rights 

and reasonable benefit expectations of the complainant as envisaged by 

section 14 of the Act. 

 

[1.2] The second is whether the complainant has suffered a loss by reason of 

the first respondent’s failure to advise him of the effects of income tax on 
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his transfer value when he made the decision to transfer from the first 

respondent to the provident fund. 

 

[2] Another complaint, which in my view is inextricably linked to the first, is that the 

first respondent discriminated unfairly against the complainant on the ground of 

his relative youth (having been born on 17 January 1962) in calculating his 

transfer value, thus rendering the transfer far from reasonable and equitable. 

The complaint is essentially that the method used to calculate transfer values 

was such that younger members (such as he) subsidized older members with 

the result that the latter would receive greater transfer values. The complainant 

could not, however, demonstrate the extent of his alleged loss or prejudice as a 

result of this differentiation. 

 

[3] The prolixity of written submissions in this matter has been such that I have 

considered the holding of a hearing unnecessary. As the second complaint can 

be disposed of relatively quickly I shall start with it. 

 

Warning on effects of income tax 

 

[4] In a letter addressed to the first respondent and dated 17 December 1996 the 

complainant indicated his election to transfer from the first respondent to the 

provident fund with effect from 1 July 1997. In that letter he also sought 
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confirmation from the first respondent of the amount to be transferred. On 23 

January 1997 the first respondent advised that his transfer amount as at 1 July 

1997 would be R83 973,00. 

 

[5] In a letter dated 5 June 1997 and addressed to “ALL MEMBERS OF THE 

NATAL JOINT MUNICIPAL PENSION FUND (RETIREMENT) WHO HAVE 

ELECTED TO TRANSFER TO THE PROVIDENT FUND WITH EFFECT FROM 

1 JULY 1997”, the first respondent advised as follows: 

 

“1. You are, no doubt, aware that on 12 March 1997 the Minister of Finance announced that 

in future ⅔ of a member’s interest [in] a pension fund would be taxable upon transfer to 

a provident fund. This matter is currently being taken up on our behalf by our Auditors 

and you will be advised as to the outcome of the representations in due course. 

 

2. In terms of a legal opinion recently obtained, members of the Natal Joint Municipal 

Pension Fund (Retirement) who have elected to transfer to the Provident Fund with 

effect from 1 July 1997 may withdraw their election provided the Fund is notified of such 

withdrawal by no later than 30 June 1997.” 

 

[6] The legislation to which the Minister had alluded was promulgated on 4 July 

1997 with retrospective effect to 1 January 1997. A number of members who 

had elected to transfer reversed their election and their membership of the first 

respondent was restored without any income tax liability. The complainant was 

not among them. As a result, his transfer benefit was reduced by income tax to 
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R65 062,28. He charges that the first respondent communicated “ineffectively 

and inappropriately via [his] employer”, and that by the time he received the 

notification of 5 June 1997 it was too late. 

 

[7] I am satisfied on the facts that the first respondent carried out its duties to 

affected members efficiently. That a number of members who had elected to 

transfer subsequently reversed their election following the notification is, in my 

respectful view, evidence of that. 

 

Reasonable and Equitable transfer 

 

[8] The complainant charges that by reason of the differentiation between younger 

members, on the one hand, and older members, on the other, in the calculation 

of transfer values, with the result that younger members (such as he) ended up 

subsidizing the transfer values of older members, his transfer was not 

reasonable and equitable and it did not accord full recognition to his rights and 

reasonable benefit expectations. Put differently, he charges that the 

requirements of section 14 of the Act had not been met. He, however, does not 

seek the setting aside of the transfer; he rather seeks, as I understand it, 

compensation for his “financial loss” which he says “can be quantified” although 

he “does not have access to the numbers” which only the first respondent’s 

actuary has.  
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[9] Even if I could determine this matter (and for reasons discussed below I cannot) I 

cannot grant relief of this vague sort. The complainant does not show in precise 

and comprehensible terms how his unquantified loss, if any, owes its origin to the 

method used by the fund to calculate members’ transfer values and, in particular, 

to the age differentiation. He does concede that in defined benefit funds “cross-

subsidisation is not inherently inequitable provided there is a rational basis for it 

and provided no one is prejudiced by it”. Well, the rational basis for cross-

sibsidisation lies in the primary object of retirement funds, namely, to provide 

retirement benefits to its members upon their reaching normal retirement age. 

For that reason alone it is reasonable to treat members closer to retirement 

preferentially in measures of the kind here in issue. There is thus a rational 

connection between the differentiation, on the one hand, and the legitimate 

purpose of the fund, on the other. 

 

[10] Moreover, as regards his second proviso to his concession, I should point out 

that the Constitutional Court has recognized that it is “impossible” to harmonise 

the interests of all people for the common good without differentiating among 

people and without rational classifications that treat people differently and which 

impact on people differently (Prinsloo v Van Der Linde and Another 1997 (3) SA 

1012 (CC) at paragraph [24]). 
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[11] In any event, I cannot investigate and determine a complaint regarding whether a 

transfer that has been approved by the registrar of pension funds as being 

“reasonable and equitable” and as according “full recognition to the rights and 

reasonable benefit expectations of” transferring members is indeed so. To do so 

would be to encroach upon the turf of a statutory Financial Services Appeal 

Board to which reviews of any Financial Services Board executive functionary (of 

which the registrar is one) lie in terms of section 26 of the Financial Services 

Board Act, 97 of 1990. 

 

[12] Section 14(1)(c) of the Act provides, in part, that no transfer will be of any force 

or effect unless the registrar “is satisfied” that such transfer is “reasonable and 

equitable” and “accords full recognition to the rights and reasonable benefit 

expectations” of transferring members. If the registrar is so satisfied, he then 

issues a certificate in terms of section 14(1)(e) to that effect and to the effect that 

all the requirements of section 14(1) have been met. If any transferring member 

should disagree with the registrar, then the Appeal Board is the proper forum to 

bring his or her complaint. 

 

[13] The complainant says, citing Tek Corporation Provident Fund v Lorentz 1999 (4) 

SA 884 (SCA) at paragraph [41], it is the fund’s decision that is under attack and 

that the registrar’s certificate cannot save that decision. I agree. But he has not 

shown that the fund has acted ultra vires or unconstitutionally. Proper regard to 
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those Constitutional Court cases that have grappled with the equality clause (see 

President of the Republic of South Africa and Another v Hugo 1997 (1) SA 1 

(CC); Harksen v Lane NO and Others 1998 (1) SA 300 (CC); Jooste v Score 

Supermarket Trading (Pty) Ltd 1999 (2) SA 1 (CC);; Minister of Finance and 

Another v Van Heerden 2004 (6) SA 121 (CC)) shows clearly that the 

Constitution does not make any old unfairness offensive to its provisions. If the 

differentiation that is the subject of complaint bears no rational connection to a 

legitimate purpose advanced to validate it, then the differentiation violates the 

equality provision. If there is such rational connection, the next enquiry is whether 

the differentiation nevertheless constitutes unfair discrimination. This enquiry is, 

in turn, done in two stages. The first is whether the differentiation is 

discriminatory. If it is, the second is whether such discrimination is unfair (see 

Harksen at paragraphs [45] and [46]; Jooste at paragraph [11]). If it is unfair, the 

further enquiry is whether it is justified under section 36(1) of the Constitution. 

The complainant has not shown that the differentiation of which he complains is 

unfair. 

 
[14] In the result, the complaint cannot succeed. 
 
 
DATED AT JOHANNESBURG ON THIS 24TH DAY OF JANUARY 2005 
 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
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