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Please quote our ref: PFA/KZN/2915/05/CN 
 
       BY REGISTERED MAIL 
 
 
Dear Sir, 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT 24, 1956: MR HO JANSSEN v MM RETIREMENT ANNUITY 
FUND & MOMENTUM GROUP LIMITED 
 
Introduction 
 

1. Having considered the complaint that was received by this office on 29 
March 2005 as well as further written submissions, I consider it 
unnecessary to hold a hearing in this matter.  My determination and the 
reasons therefor appear below.   

 
2. As the facts are well known to all parties I shall not burden this ruling by 

repeating them in detail here, but will briefly touch on those facts that are 
pertinent to the issues raised herein. 

 
The facts 

 
3. You became a member of the MM Retirement Annuity Fund (“the fund”), 

which is administered by the Momentum Group Limited (“the insurer”) on 1 
February 2001.  Your initial monthly contribution was R700, which would 
increase automatically by 10% on 1 February of each succeeding year, 
until your retirement date of 1 February 2014.  In accordance with the 
provisions of rule 9.7 of the fund’s rules, upon joining the fund you elected 
to have your contributions invested in the Equity International portfolio, 
which, according to the insurer, is a fully exposed Global Equity Fund.   
The performance of the fund is linked to the underlying performance of the 
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global equities and currencies, and is subject to market fluctuations.  
 
4. During March 2003, after you had received your policy statement as at 1 

March 2003, you queried your fund value of R12 337.00 as you were of 
the view that it bore no relation to the total contributions of R19 334.00 that 
you had already made to the fund at that stage.  Having been given an 
explanation for the apparent discrepancy, you decided to switch your 
investment to the South African Money Market and also instructed the 
insurer to reduce your contributions to R400 per month.  

 
5. On 12 March 2005 you gave written instructions to the insurer that you 

were taking early retirement with effect from 7 April 2005, as you were 
already over the age of 55 years.  In your letter to the insurer you cited the 
negative performance of your investment since 2002 as the main factor 
that influenced your decision to take early retirement. In your words, you 
had “a constant uneasy sense that [you were] putting good money after 
bad”.  The value of your investment account was R24 975.00, from which 
the insurer deducted R7 263 in respect of “outstanding costs” and R325 as 
an “early cancellation fee”.  Your after tax early retirement benefit was R15 
091-22 which was paid out to you as a lump sum.  

 
The complaint 

 
6. Your complaint is two-pronged: firstly, you are dissatisfied with the 

negative returns that were achieved by the portfolios in which you were 
invested, and you are alleging that you were never informed that “[you] 
could expect a less than 0% return”.  Secondly, you are challenging the 
charging of a fee in respect of outstanding costs to your investment 
account.  Your requested relief is that the insurer be ordered to pay back 
the money you had invested in them at a 0% return, or to return the 
amount charged in respect of outstanding costs.   

 
The responses 

 
7. In a joint response, the fund and the insurer ascribe the poor performance 

of your investment to your choice to invest in a portfolio with exposure to 
global equities and currencies.  They state that in the years between 1996 
and April 2000, the portfolio had performed extremely well as a result of 
the depreciation of the value of the local currency against the US dollar 
and the growth in equity markets, and had achieved an average growth of 
29.85%.  However, since 2000 the equity markets all over the world have 
not achieved those levels of growth.  As a result of the gains posted by the 
Rand against the US dollar during 2002 and the poor performance of the 
international equity markets, the portfolio’s performance dropped 
dramatically with an average growth of minus 29.51% since February 
2001. 
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8. The fund and the insurer further argue that they are not liable for any 
losses that you may have incurred as it was stated clearly in the policy 
document that Momentum does not guarantee any minimum payout value 
and that since the Equity International is a market related portfolio 
consisting mainly of listed shares, the returns are linked to the 
performance of those shares and the changes in the rate of exchange 
between the local currency and the American dollar.  

 
9. They further explain that the deduction of R7 263 was in respect of 

outstanding initial costs, which include commission paid to the financial 
adviser, marketing costs associated with the investment and the costs of 
issuing the contract. According to them, these costs are normally 
recovered from the contributions made and from the charges on the 
investment portfolio over the term of the fund member policy.  Because 
you terminated your membership earlier than the chosen retirement date, 
the argument goes, the insurer had to recoup the outstanding costs from 
your retirement benefit.  

 
Determination and reasons therefor 

 
10. As a pension fund organization registered in terms of the Act, the fund is 

bound by its rules in much the same way as its members, officials, 
shareholders and beneficiaries are: (See: Section 13 of the Act).  Thus, 
whatever the board of trustees of the fund does, or seeks to do, with the 
fund’s assets must be authorized by the rules: (See Tek Corporation 
Provident Fund and others v Lorentz [2000] 3 BPLR 227 (SCA) at 239D-
E).  

 
11. When you joined the fund, you effectively became bound by the rules of 

the fund, one of which is rule 9 and its sub-rules.  Thus, in accordance 
with the provisions of rule 9.4, all risks associated with the investment of 
your pension interest, as well as all returns and losses attributable to the 
investment concerned were to be borne by you.  Therefore, neither the 
fund nor the insurer can be held liable for the losses you suffered.  

 
12. Not only are you bound by the rules, but it appears that the nature of the 

portfolio in which you chose to invest your pension interest was disclosed 
to you as well, as appears from the policy document (the pages are 
unnumbered), under a section titled “ Important Information”, where it is 
stated: 

 
“You have chosen to invest in the Equity International portfolio. The Equity 
International portfolio is an investment fund made up entirely of assets in foreign 
markets.  Because this is a market-related portfolio, the return on your policy is 
directly linked to the performance of the investments in the Equity International 
portfolio. The investment performance is subject to fluctuations in market value.”  
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13. This is the nature of a defined contribution fund.  Unlike in a defined 
benefit fund, there is no underlying guarantee and the market effectively 
determines the value of the benefit.  The first leg of your complaint cannot 
succeed.   

 
14. The rules are silent on the issue of the charging of an early cancellation 

fee and the accelerated recovery of outstanding costs from the benefit of a 
member who goes on retirement prior to his chosen retirement date but 
after reaching the age of 55.  The fund and the insurer however seek to 
justify the insurer’s conduct by relying on the following clause of the policy 
document:  

 
“Early retirement 
After you have paid all the premiums for the value term and you have reached 
your 55th birthday, you can write and ask us to cash in your policy.  We will work 
out the amount of the cash value which will depend on:  
 
• the amount of any costs we have not yet recovered; 
• legal restrictions on the cash value we can pay you; and 
• the cost for withdrawing your investment early 

 
According to the law you may take a maximum amount of one-third of the cash 
value on your early retirement date in cash. The MM Annuity scheme (the fund) 
must use the balance to buy a pension for you.”  

 
15. The exact nature of the “costs we have not yet recovered” is not disclosed. 

However, elsewhere in the policy document, the “policy charges” are 
reflected as follows: 

 
“Policy charges 
Initial fees and charges: 
 
Administration fee:  R10.00 monthly 
Premium levy:   6% of the rest of the premium 
Debit order discount:   2% 
 
Annual charges: 
 
Management fee:  1.25% of the gross investment fund value 
Shareholders’ fees:  10% of the gross growth of the investment fund” 

 
16. The above are the only fees that may be recovered during the term of 

membership, but there is no authority either in the rules or in the policy 
document for their accelerated recovery after contributions have been 
terminated earlier than on the chosen retirement date, from the benefit 
paid out on early termination of membership.   

 
17. The insurer was therefore not entitled to deduct the amounts of R7 263 

and R325 from your retirement benefit.   
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18. In the result, the order of this tribunal is as follows: 
 

18.1. The MM Retirement Annuity Fund and Momentum Group Limited 
are ordered, jointly and severally, forthwith to recalculate the 
amount of the retirement benefit that would have been paid to you 
had the amounts of R7 263 and R325 not been debited to your 
investment account.  

 
18.2. The MM Retirement Annuity Fund is ordered to pay out the benefit 

as calculated in 19.1, less any amounts already paid to you and any 
deductions that are provided for in the Pension Funds Act, within 
six weeks of the date of this ruling.  

 
 
SIGNED IN CAPE TOWN ON THIS  DAY OF  2005 
 
 
Yours faithfully 
 
 
………………………… 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 
 
cc: Mr. Joubert Matthee 
The Principal Officer 
Momentum Retirement Annuity Fund 
268 West Avenue 
CENTURION 
0046 
FAX: 012-671 8181 
 
Mr. Freek Kruger 
Head: Compulsory Products 
Momentum Group 
P.O. Box 7400 
CENTURION 
FAX: 012-675 3958 
 
SECTION 30M FILING: MAGISTRATES’ COURT 
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