
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

        CASE NO: PFA/GA/1681/03/CN   

In the complaint between: 

 

Sandra Gordon Stacey (Koevort)              Complainant 

 

and  

 

Old Mutual Protektor Preservation Pension Fund First Respondent 

 

Jennifer Lynn Paull Second Respondent 

 
 
 

PRELIMINARY RULING IN TERMS OF SECTION 30J OF THE PENSION FUNDS 

ACT 24 OF 1956  
 

 

[1] This complaint concerns the distribution of a death benefit which became payable 

by the respondent (”the fund”) upon the death of its member, the late Mr. OP 

Koevort (“the deceased”), it being alleged that the fund has failed to effect an   

equitable distribution of the proceeds of the death benefit.   

 

[2] As I have considered it unnecessary to hold a hearing in this matter, in coming to a 

decision, I have relied exclusively on the parties’ written submissions and the 

documentary evidence that has been compiled in the course of the investigation.  

 

Background 

[3] The complainant is the ex-wife of the deceased, from whom she had been divorced 

since 1985.  As part of the divorce settlement, the deceased had been maintaining 

the complainant at the rate of R800 per month. The deceased was the holder of a 

policy with the fund (policy no.62112 4885), in respect of which he had not effected 
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any beneficiary nomination, as well as a second policy with the Old Mutual Sentinel 

Fund (policy no. UT 102032635), in respect of which he had nominated his 

romantic partner Ms Jennifer Lynn Paull (“Ms Paull”) as the sole beneficiary to its 

proceeds.  Although he and Ms Paull were involved in a romantic relationship, the 

parties maintained their own separate homes. 

 

[4] Upon the deceased’s death, the fund awarded the proceeds of the death benefit 

amounting to R251 000 to Ms Paull, to the exclusion of the complainant, a decision 

which forms the basis of this complaint.  The complainant alleges that the fund 

acted improperly in basing its decision to the effect that Ms Paull was a dependant 

of the deceased on an alleged incorrect assumption that she and the deceased had 

shared a common household.  It is worth mentioning that the Old Mutual Sentinel 

Fund awarded 60% of the proceeds of its policy to the complainant and 40% to Ms 

Paull, while the proceeds of the death benefit from another fund (the Anglo 

American Pension Fund) were paid wholly to the complainant.  

 

Analysis 

[5] Rule 5.3 provides that the payment of a death benefit shall be effected in 

accordance with the provisions of section 37C of the Act.  Both the rule and the 

section vest the trustees with the discretionary power to distribute the benefit in 

such a manner as they may deem equitable among the deceased’s dependants. 

There is no express provision in the Act as to what an equitable distribution of a 

death benefit is.  However as with the exercise of any discretionary power, the 

board is required to exercise that power properly, to act within its powers, and not 

to unduly fetter its discretionary powers.  Essentially, it is required to take into 

account all the relevant factors and to exclude irrelevant ones from consideration. 

 

[6] The starting point in the distribution process is to identify the deceased’s 

dependants after conducting a diligent investigation.  The Act creates three classes 

of dependants: legal dependants, factual dependants and persons who are 



 Page 3

currently not dependent on the deceased, but in respect of whom the deceased 

would have become liable for maintenance at a future date had he lived.  There is 

no doubt that as she was being maintained by the deceased in terms of a divorce 

order, the complainant was the deceased’s legal dependant.  The issue is whether 

Ms Paull was a dependant of the deceased. 

 

[7] The fund contends that it based its conclusion that Ms Paull is a dependant on an 

affidavit deposed to by her on 1 April 1999, in response to an enquiry from the fund. 

 The relevant portions of the affidavit read as follows: 

 
“The unbroken length of the relationship was seventeen years, terminating with Paddy’s 

death, but obviously “living together” commenced only after the finalization of the divorce in 

February 1985.  Regarding the “percentage of dependency”, I find it impossible to calculate 

a figure, and have been advised merely to set out details of our relationship.  The 

companionship and emotional support in times of sadness and difficulty cannot be 

measured and are the things I miss most. 

 

I am employed as a secretary and take pride in my ability to support myself, albeit in a 

modest fashion.  Paddy would have liked the commitment of marriage…However, as 

neither of us wanted children…he came to see that staying together because we both 

wanted to, and not because of legal constraints, was a satisfactory arrangement.  Also 

because of our dogs…in earlier days it suited us to keep two homes…Most of our 

togetherness took place at my home, so naturally he helped with household expenses.  

Obviously being in a stronger financial position, he paid for all our holidays…” 

 

[8] In justifying its decision, the fund in its response, inter alia, states as follows: 

 
“Ms JL Paull in her commissioned affidavit has outlined that she and the deceased had 

demonstrated a mutual dependence and ran a shared and common household.  The fact 

that she had a house of her own cannot be understood as a lack of interdependence 

between Ms Paull and the deceased and the respondent disputes the complainant’s 

allegation that Ms Paull was not financially dependent on the deceased. 
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The dependency of Ms Paull assumes two separate forms (factual and legal), being 

factually dependent in that they shared a common household and legally because of the 

common law relating to one being considered a common law partner which has been 

recognized over a period of time through practice.”  
  

[9] The fund’s conclusion that the deceased and Ms Paull shared a common 

household is not clearly borne out by her affidavit, nor is the extent of her financial 

dependency on him set out at all.  In her affidavit, she makes the vague assertion 

that “living together” started after the finalization of the divorce in February 1985”, 

and yet also states that in earlier days it suited them to keep two homes. She 

further states that “most of [our] togetherness took place at [my] home”, which in my 

view is not an unequivocal assertion that they were actually staying together at her 

home (or his, as a matter of fact).  The complainant has consistently denied that the 

deceased and Ms Paull ever shared a common household.  In my view, the 

absence of a clear indication that the parties actually shared a common household, 

coupled with the complainant’s denial of that allegation should have encouraged the 

fund to investigate the situation more thoroughly.  From the available evidence, it 

does not appear as if the fund conducted a diligent investigation of this material 

factor.  

 

[10] Even supposing that I have misdirected myself in finding that the fund’s 

investigation fell short of the required standard of diligence, in my view the extent of 

Ms Paull’s dependency on the deceased, which is highly relevant in deciding on an 

equitable distribution, was also not thoroughly investigated.  In determining how 

much to allocate to each dependant, the trustees are required to take into account 

the following relevant factors: the ages of the dependants, their relationship with the 

deceased, the dependants’ respective current financial situation, their future 

earning capacities and employment prospects, the wishes of the deceased and the 

amount which is available for distribution. 
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From the fund’s response, it appears that it took into account the fact that the 

complainant had received the proceeds of two life policies amounting to R97 106, 

19% of the residue of the deceased’s estate (R266 625-00), an amount of R25 362-

44 and a legacy amount of R4 085-00.  With regard to Ms Paull, it considered the 

fact that she had received R272 600 from the proceeds of the sale of the 

deceased’s house, and an amount of R40 000.  The fund, however, did not take 

into account an unspecified amount that Ms Paull admittedly received in respect of 

a policy that had been bequeathed to her by the deceased.  It also does not seem 

to have investigated what her income is from her job, what the expenses of the 

household that she allegedly shared with the deceased were and what the extent of 

the deceased’s contribution thereto was.  The respective ages of the parties were 

also not taken into account.  Furthermore, in her affidavit, Ms Paull states that she 

also received, in terms of the deceased’s will, all the furniture, household effects 

and personal effects.  However, the fund states that she did not receive the 

furniture, and refers to the estate’s liquidation & distribution account, a copy of 

which has unfortunately not been furnished to this tribunal.  

 

[11] The factors that the fund did not take into account are highly relevant. Such failure 

prima facie points towards a failure to effect an equitable distribution of the death 

benefit.  As already indicated, I am also not satisfied that the trustees had 

thoroughly investigated Ms Paull’s status as a dependant of the deceased to begin 

with. 

 

[12] In view of the fact that Ms Paull has previously not been joined as a party to these 

proceedings, and has accordingly not been afforded an opportunity to respond to 

the allegations raised in the complaint, the interests of justice require that she be 

afforded that opportunity. 
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Ruling 

[13] Accordingly, the order of this Tribunal is as follows: 

 

13.1. Ms Jennifer Lynn Paull is hereby joined as the second respondent. 

 

13.2. The first respondent is directed to serve a copy of this complaint, the 

response, as well as this order, on Ms Paull within seven days of its receipt 

thereof, and to furnish proof of such service to this Tribunal within seven 

days of the date of service. 

 

13.3. The first respondent is ordered to show cause by no later than 6 August 

2004 why the distribution of the death benefit should not be set aside, and 

why it should not be ordered to conduct a proper investigation in 

accordance with the guidelines alluded to in the body of this determination 

and to effect an equitable distribution of the death benefit.  

 

 

DATED AT CAPE TOWN THIS 15th DAY OF JULY 2004. 

 

 

_________________________________ 

VUYANI NGALWANA 

PENSION FUNDS ADJUDICATOR 
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