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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT 24, 1956: MWN GIRD v PROFESSIONAL PROVIDENT SOCIETY 
RETIREMENT ANNUITY FUND & SANLAM LIFE INSURANCE LIMITED 
 
INTRODUCTION 
 

1. Having considered the complaint that was received by this office on 13 
July 2005, I consider it unnecessary to hold a hearing in this matter. My 
determination and reasons therefor appear below.  

  
2. Save for setting out only those essential facts that are pertinent to the 

issues raised herein, I shall not burden this ruling by repeating the 
background facts as they are well known to all parties.  

 
THE FACTS 
 

3. You became a member of the Professional Provident Society Retirement 
Annuity Fund (�the fund�), which is administered by Sanlam Life Insurance 
Limited (�the insurer�), on 1 May 2002. Your monthly contribution to the 
fund was R3 000.  Due to your concerns about the negative returns on 
your investment, you decided, with effect from 1 September 2003, to 
temporarily reduce your monthly contribution to R750.  At that point you 
had already made recurring contributions amounting to R78 000. Of that 
amount R74 997.68 was available for investment.  Over the relevant 
period the fund had achieved a negative investment return of -R41 836.13, 
which resulted in your fund value being R33 161.55 before you reduced 
your contributions.  Pursuant upon the contribution reduction, the insurer 
levied a charge of R9 271.03 against your account, thus reducing your 
fund value to R23 890.52. You subsequently increased your monthly 
contribution to R2000 on 2 April 2004.  
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THE COMPLAINT 
 

4. Your complaint is a challenge to the insurer�s authority to deduct the 
amount of R9 271.03 from your fund value, and you have stated as 
follows:  

 
�There was never any written or verbal notification from my brokers or Sanlam that 
there would be a premium reduction fee...I cannot and will not accept this 
unwarranted fee. Furthermore, I object to the lack of written or verbal notice that 
there would be a fee for reducing the premiums�� 
 

5. You further request me to order Sanlam to reverse the premium reduction 
fee.   

 
THE RESPONSES 
Technical points 
 

6. The fund and the insurer argue that your grievance is not about the 
execution of duties by the Fund (or the administrator), but is about the 
execution of duties by the insurer under the policy (namely about the 
internal operation of the policy, notably the operation and application of the 
actuarial rules of the policy) which constitutes �long-term insurance 
business� as defined in, and regulated under the Long Term Insurance 
Act.  

 
7. They further argue that your complaint does not constitute �a complaint� as 

defined in the Pension Funds Act, in that, in particular, it is not about the 
maladministration of the fund by the fund or the administrator.   

 
The merits 
 

8. The fund contends that in terms of the policy, a member has to pay 
contributions for an agreed period of time, and that as the stopping of part 
of the fund contributions entails the stopping of part of the premiums under 
the policy, the insurer can agree to a contractual change of the policy on 
condition that the value of the policy be adjusted in accordance with the 
actuarial rules that the insurer must have and apply, in compliance with 
the provisions of sections 46 and 52(3) of the Long Term Insurance Act. 

 
9. It goes on to state that the actuarial rules provide that when a part of a 

contribution is stopped prematurely, a portion of the policy expenses that 
had then already been incurred but had not yet been recouped under the 
policy must be deducted in calculating the adjusted value of the policy.  

 
10. The insurer argues that the calculation of the �premium termination 

adjustment� has been explained at page 7 of the policy documents. It 
further states as follows: 
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�The policy documents explained the calculation of the premium termination 
adjustment if the policy is made fully paid-up.  The policy documents make no 
explicit provision for a reduction in premiums.  However, the fact that premiums can 
be stopped implies that, if both parties agree, part of the premiums can be stopped 
and that a pro rata premium reduction adjustment can be charged�� 
 

11. It concludes by explaining that the purpose of the premium reduction or 
premium termination adjustment is to recover the expense of doing the 
alteration on the policy and to partly recover the loss resulting from the 
alteration of future policy charges which are required to pay for the initial 
expenses already incurred on the policy.  

 
DETERMINATION AND REASONS THEREFOR 
The technical points 

 
12. There is no merit in the technical points raised by the respondents. The 

crux of this complaint does not constitute long-term insurance business, 
but actually relates to a retirement annuity fund, which is a pension fund 
organization as defined in the Act.  For the reasons more fully set out in 
Schwartz v Central Retirement Annuity Fund and Another [2005] 5 BPLR 
43 (PFA) at paragraphs [12] to [28] and authorities referred to therein, I 
cannot uphold the contention that this matter constitutes �long-term 
insurance business� over which I have no jurisdiction.  

  
13. Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in the 

as yet unreported decision in Central Retirement Annuity Fund v 
Adjudicator of Pension Funds, FE de Beer & Another, Cape Of Good 
Hope Provincial Division Case No. 3404/05 (handed down on 20 October 
2005), at page 9, confirmed the jurisdiction of this office and stated:  

 
�The basis of the complaint was that applicant [Central Retirement Annuity Fund] 
as the holder of the policy on the life of a member, was neither obliged nor 
entitled simply to allow Sanlam Life [the insurer] to charge whatever costs and 
charges it chose to levy and to accept whatever investment bonuses that it chose 
to declare from time to time without first satisfying itself through its own 
management committee of the reasonableness or adequacy thereof.   

 
The Rules of the Fund set out its essential purpose as being to provide benefits 
to members upon retirement.  The fact that applicant may be exempt in terms of 
the applicable law from audit cannot exempt it from playing a role in the fulfillment 
of its purpose.  In any event, applicant is a pension fund organization and has 
separate legal personality in terms of s51(a) [sic] of the Act. It cannot simply be 
treated as an illusionary �go between� the members such as second respondent 
and Sanlam Life. It should be accountable to its members and hence be subject 
to the discipline of the Act�s complaint mechanism.� 

 
14. In so far as your complaint relates to the administration of the fund and/or 

the investment of its funds and alleges that you have suffered prejudice (in 
that you have been paid a lesser benefit than what you expected) in 
consequence of the maladministration of the fund (in the form of reducing 
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the benefit by the levying of undisclosed charges), your grievance 
constitutes a complaint as defined.  

 
15. The technical points are therefore dismissed.  

 
The merits 
 

16. The rules of the fund, which are king and are binding on the fund, its 
members, officers, shareholders and beneficiaries alike, make no mention 
of either the reduction in the contribution amount, nor of the levying of 
charges in such an event. The provision of the policy on page 7 of the 
policy document on which the insurer purports to rely as authority for it to 
charge a �premium reduction adjustment� fee makes no mention of such a 
fee.  As the insurer correctly points out, the clause only refers to a 
�premium termination fee�, which is itself so imprecise and unquantifiable 
that no one can reasonably be held bound to it.  Needless to say, it 
cannot, by any measure of creative or liberal interpretation be accepted 
that such reference to a premium termination fee impliedly includes a 
�premium reduction adjustment� fee.  

 
17. There being nothing in either the rules or the policy documents that 

permits the charging of a �premium reduction fee�, neither the fund nor the 
insurer may charge such a fee. The Supreme Court of Appeal in Tek 
Corporation Provident Fund & Others [2000] 3 BPLR 227 (SCA) at 
paragraph [28] had this to say about the contrived application of rules:  

 
�An unavoidable consequence of the absence of appropriate provisions was that 
counsel for Respondent were constrained to rest their argument upon what they 
described as analogous provisions in the rules which, so it was said, gave �an 
indication� as to what should be done in this admittedly different situation. In my 
opinion there are serious conceptual difficulties in the way of such an approach. 
What the trustees may do with the fund�s assets is set forth in the rules. If what 
they propose to do (or have been ordered to do) is not within the powers conferred 
upon them by the rules, they may not do it.� 
 

18. In the result, the levying of the amount of R9 271.03 against your fund 
value cannot lawfully be sustained.  

 
RELIEF 
 

19. The order of this Tribunal is the following:  
 

The Professional Provident Society Retirement Annuity Fund and 
Sanlam Life Insurance Limited are both jointly and severally ordered to, 
forthwith, credit the complainant�s investment account in the fund with 
R9 271.03, together with interest thereon at the rate of 15.5% per 
annum from the date of this ruling to the date of such crediting.  
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SIGNED IN CAPE TOWN ON THIS  DAY OF  2005. 
 
 
Yours faithfully 
 
 
���������� 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 
 
cc: Mr. B Holtzhausen 
The Principal Officer 
PPS Retirement Annuity Fund 
6 Anerley Road 
PARKTOWN 
2193 
FAX: 011-644 4400 
 
Mr. C Bester 
Head: Policy Administration and Claims 
Sanlam Life Insurance Ltd 
P.O. Box 1 
SANLAMHOF 
FAX: 021-957 1507 
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