
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO: PFA/WE/241/04/KM   
 
In the complaint between: 
 
INSURANCE and BANKING STAFF ASSOCIATION                           Complainant 
 
and  
 
OLD MUTUAL STAFF RETIREMENT FUND                                     First Respondent 
 
CSC COMPUTER SCIENCE (SA)(PTY) LTD                   Second Respondent 
RETIREMENT FUND 
 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 24 

OF 1956 
  
 

 

[1] The complainant, a registered trade union, represents some 118 former members 

of the first respondent (“the Old Mutual Fund”) who had been employed by Old 

Mutual Life Assurance Company (South Africa) Ltd (“Old Mutual”) until 31 October 

1999 when their contracts of employment were transferred to CSC Computer 

Sciences (SA) (Pty) Ltd (“CSC Computers”) pursuant to section 197 of the Labour 

Relations Act, 66 of 1995. They are also members of the complainant. When they 

were employed by Old Mutual they were members of the Old Mutual Fund. 

Following transfer of their employment contracts to CSC Computers they became 

members of the second respondent (“the CSC Fund”). The complainant’s complaint 

is that: 
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[1.1] the Old Mutual Fund and the CSC Fund failed to act in their members’ best 

interests (among whom were 118 of the complainant’s members) in drafting 

the pension transfer agreement and in failing to take appropriate action 

when a lengthy delay in the transfer of assets from the Old Mutual Fund to 

the CSC Fund ensued; 

 

[1.2] its members were prejudiced in various respects (articulated in the 

complaint) by a dispute between the Old Mutual Fund, on the one hand, and 

the Registrar of Pension Funds, on the other, pertaining to rule amendments 

that resulted in a delay in the transfer of funds from the Old Mutual Fund to 

the CSC Fund “for over 2 years”. The alleged prejudice relates to investment 

returns on the transfer amount as a result of the delay. 

 

[2] It seeks compensation from the Old Mutual Fund for “the lower return on 

investment earned” on the transfer amount during the period 1 May 2000 (being the 

effective date of the section 197 transfer) to 5 December 2001 (being the date of 

first payment). It also seeks payment of interest on the transfer amount by the Old 

Mutual Fund based on the final rate of that fund’s interest (15%) (as opposed to the 

interim rate of fund interest of 11,5% that was allegedly paid) for the period 1 July 

1999 to 30 April 2000. 

 

[3] The Old Mutual Fund opposes the relief sought on various grounds on the merits. It 

also raises, somewhat tentatively, a preliminary point that the complaint does not 
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meet the requirements of section 30A of the Pension Funds Act, 24 of 1956 (“the 

Act”) in that the complainant did not, before lodging the complaint with the 

adjudicator, first lodge same with the Old Mutual Fund. Although this is not the 

issue on which this matter turns, I consider it necessary nonetheless to express my 

view on it. But first, the facts. 

 

The facts 

 

[4] Following transfer of the complainant’s members’ employment contracts, the Old 

Mutual Fund and the CSC Fund entered into a pension transfer agreement on 8 

December 2000. The stated objective of the agreement was: 

 

“to provide for the transfer of the assets and liabilities of the [Old Mutual Fund] relating to the 

[complainant’s 118 members] to the CSC [Fund] in accordance with the provisions of section 

14 of the Pension Funds Act.” 

   

[5] Clause 3 of the agreement deals with “Transfer” and clauses 3.3 and 3.4 thereof 

provide: 

 

“3.3 The [Old Mutual Fund] shall as soon as is reasonably possible after the Transfer 

Date pay to the CSC [Fund] the Transfer Amount in respect of each [of the 

complaint’s 118 members] and the CSC [Fund] shall upon receipt of such payment 

assume all the accrued obligations of the [Old Mutual Fund] in respect of such [118 

members of the complainant]. 
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3.4 The transaction shall be subject to the issue by the Registrar of the certificate 

referred to in section 14(1)(e) of the Pension Funds Act, namely that all the 

requirements of section 14(1) have been met.”  

 

[6] The transfer date is recorded as: 

 

“00:01 on the date on which the CSC [Fund] is established or 00:01 on 1 May 2000, 

whichever takes place first” 

 

[7] Clause 4 deals with “Payment of Transfer Amount”. It provides: 

 

“4.1 Each of the Parties shall use reasonable endeavours to procure the approval of the 

Registrar to the payment of the Transfer Amount. 

 

4.2 The [Old Mutual Fund] shall use reasonable endeavours to pay the Transfer 

Amount in the form of cash as soon as is reasonably possible after the Transfer 

Date to the CSC [Fund]. 

 

4.3 If the Transfer Amount is paid after the Transfer Date, the [Old Mutual Fund] shall in 

addition pay to the CSC [Fund] interest on the Transfer Amount from the Transfer 

Date until the day before the Transfer Amount is actually paid to the CSC [Fund] 

(“the interest period”) at the same rate as the rate of interest received by the [Old 

Mutual Fund] on its cash investments during the interest period.” 
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[8] It is common cause that the CSC Fund was registered in February 2000 and that 

transfer of Old Mutual Fund members to it occurred on 1 May 2000 (the transfer 

date). 

 

[9] It is also common cause that the Registrar of Pension Funds, by way of a certificate 

issued in terms of section 14 of the Act (“the section 14 certificate”), approved the 

transfer of the business of the Old Mutual Fund to the CSC Fund on 7 November 

2001, some 18 months after the transfer date, and that the Old Mutual Fund paid 

the transfer amount between 5 December 2001 and 10 December 2001 as follows: 

 

[9.1] on 5 December 2001, a sum of R76 299 536,79; 

[9.2] on 7 December 2001, a sum of R778 566,70 being the difference between 

the members’ values, on the one hand, and the cash value of the assets, on 

the other, paid from Old Mutual’s reserve account; 

[9.3] on 10 December 2001 a sum of R180 937,11 being the sum of late payment 

interest on R76 299 536,79 from 5-10 December 2001 and on R778 566,70 

from 7-10 December 2001. (It is not disputed that the rate used was 11,5% 

per annum which was the Old Mutual Fund’s declared interim rate of interest 

applicable to the 118 members of the complainant until a day before the 

transfer date.) 

 

 

Point in limine – Section 30A 
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[10] Previous determinations of this tribunal have created the perception that prior 

lodging of a written complaint with either the fund or the employer before it is 

lodged with the adjudicator is a constitutive requirement for jurisdiction of the 

adjudicator over such complaints. With respect, I do not agree.  

 

[11] Section 30A reads: 

 

“(1) Notwithstanding the provisions of the rules of any fund, a complainant shall have the 

right to lodge a written complaint with a fund or an employer who participates in a fund. 

 

(2) A complaint so lodged shall be properly considered and replied to in writing by the fund 

or the employer who participates in a fund within 30 days after the receipt thereof. 

 

(3) If the complainant is not satisfied with the reply contemplated in subsection (2), or if the 

fund or the employer who participates in a fund fails to reply within 30 days after the receipt 

of the complaint the complainant may lodge the complaint with the Adjudicator.” 

 

[12] A number of things are clear in this provision. 

 

[12.1] Firstly, any rule of a fund to which the provisions of this Act apply which 

purports to prescribe to members that, for example, any disputes with the 

fund or employer pertaining to pension issues must be referred to arbitration 

or mediation or other forum to the exclusion of this tribunal would be 
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ineffectual by reason of the introductory words “[n]otwithstanding the 

provisions of the rules of any fund”. 

 

[12.2] Secondly, a complainant has “the right” to lodge a complaint with the fund or 

participating employer. Now, a statutory right of this kind may be renounced 

by the person for whose benefit it has been introduced (see Bezuidenhout v 

AA Mutual Insurance Association Ltd 1978 (1) SA 703 (A) at 710A-D).  In 

South African Co-Operative Citrus Exchange Ltd v Director-General, Trade 

and Industry and Another 1997 (3) SA 236 (SCA) at 242G et. seq. the court, 

in distinguishing Bezuidenhout, said a right cannot validly be renounced if it 

was introduced not only for the benefit of the person renouncing it but also in 

the public interest. In my view, the purpose for which the right in section 30A 

of the Act has been introduced (as recently as 19 April 1996) is to benefit 

the complainant in that it affords him or her the benefit of having his or her 

complaint against the fund or employer (as the case may be) considered 

and resolved by the fund or employer expeditiously (within 30 days of 

lodging the complaint) without the inconvenience and financial burden 

usually attendant upon litigation in the courts and arbitration fora. Indeed, 

many complaints (although not enough) are often resolved between the 

complainant and the fund soon after the adjudicator has, pursuant to section 

30F, forwarded a complaint to the fund for its response, without any need for 

an investigation and determination by this tribunal, in that the complaint is 

either not pursued further by the complainant following an explanation by the 
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fund, or the fund rectifies its mistake to the complainant’s relative 

satisfaction. The right was not, in my view, introduced in the public interest. 

This is demonstrated by the abuse to which the provision is often subjected 

by funds and employers in that very often a point is taken that the complaint 

that has been lodged with the adjudicator under section 30A(3) is not the 

same “complaint” that was lodged with the fund or employer in terms of 

section 30A(1). This point is often raised even though aspects of the former 

complaint were clearly foreshadowed in the “complaint” that was lodged with 

the fund or employer. This kind of technical point-taking has no place in a 

forum such as this and has the effect not of crystallizing or defining the 

issues in a complaint but of delaying the resolution of the complaint and 

creating uncertainty where there is none. Such a result could not have been 

intended by the legislature in creating this tribunal with a clear mandate to 

dispose of complaints in an “economical and expeditious manner”. 

 

[12.3] Thirdly, subsection (2) imposes an obligation on the fund or employer 

concerned, if the complainant should elect to exercise his or her right of first 

lodging a complaint with it, to consider and respond to the complaint within 

30 days. The subsection does nothing more than that. It does not confer a 

right or legitimate expectation on the fund or employer to receive a 

complaint from the complainant before that same complaint is lodged with 

the adjudicator. Such duplication of process could not have been intended 

by the legislature. I say so because in those instances where a complaint is 
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first lodged with the fund, the fund’s written response thereto is very often 

identical to the subsequent response it submits to the adjudicator after the 

same complaint has been lodged with the adjudicator and the adjudicator 

has called upon the fund to respond in terms of section 30F of the Act. Such 

is not the procedure that a complainant who has been promised an 

expeditious service in the form of the Office of the Pension Funds 

Adjudicator’s dispute resolution process can be expected to follow. 

 

[12.4] Fourthly, subsection (3) affords a complainant the right to approach this 

tribunal for relief. I do not think the subsection is reasonably open to the 

construction that it applies only in the event that the complainant has availed 

himself or herself of the right contained in subsection (1). I say so for the 

following reasons: 

 

[12.4.1] Numerous instances abound where a requirement that the 

complainant first lodge the complaint with the fund would be 

nugatory and achieve nothing but delay. For instance, it may 

be obvious to the complainant that the fund has already made 

up its mind and is not prepared to discuss the matter further. It 

has on occasion been clear from correspondence between the 

parties that the matter is incapable of resolution between 

them. 
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[12.4.2] As I have already pointed out above, the duplication of 

process where the fund’s response to the section 30A(1) 

complaint is often identical to its response (following a section 

30F request from the adjudicator to respond) to the section 

30A(3) complaint defeats the whole purpose of the Office of 

the Pension Funds Adjudicator to dispose of complaints 

expeditiously (see section 30D of the Act). 

 

[12.4.3] There is necessarily no correlation between the parties 

identified in subsections (1) and (2) (a fund or an employer), 

on the one hand, and the category of possible respondents in 

a complaint, on the other, since the latter category is broader 

than the former. A “respondent” in a complaint could include a 

fund administrator, a fund auditor or a fund actuary (see 

Armaments Development and Production Corporation of SA 

Ltd v Murphy NO and Others [1999] 11 BPLR 227 (C) at 

231A-D). Now, the right contained in subsection (1) can only, 

by the section’s ipssissima verba, be exercised in respect of 

the fund or employer. There is no right to lodge a complaint 

with a fund actuary or administrator or auditor, all of whom are 

potential respondents in a complaint, where, for example, the 

complainant alleges maladministration of the fund by any one 

of them. Clearly, where a complainant alleges 
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maladministration of the fund “by … any person”, this could 

be a reference to any person who administers the fund or 

performs any of the functions prescribed in the Act or the rules 

for such person, for example, an actuary (see paragraph (b) of 

the definition of “complaint” and the Armaments case (supra) 

at 231C). It could never have been the legislature’s intention 

to create an obligation for the complainant first to lodge a 

complaint with the fund or employer before lodging same with 

the adjudicator against a fund actuary or administrator or 

auditor. 

 

[12.4.4] Moreover, on a literal interpretation, a complainant may seek 

relief against both a fund and an employer, but is only 

required to lodge the complaint on one of them. Therefore it 

cannot cogently be argued that the subsections were enacted 

to ensure that all respondents are given an opportunity, or a 

thirty day grace period, to resolve the complaint prior to this 

tribunal acquiring jurisdiction. That would lead to inconsistency 

where only some respondents, in some cases, are given that 

right. The legislature could not have intended such capricious 

and arbitrary consequences. 
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[13] For the reasons outlined above, I am not persuaded that the complainant is legally 

obliged to lodge his complaint with the fund or the employer before lodging it with 

the adjudicator. 

 

Determination and reasons therefor 

 

[14] I turn now to the substantive issues. I have held before that where complaints relate 

directly or indirectly to transfer values which have already been approved by the 

Registrar pursuant to a section 14 scheme for transfer of business, this office is 

precluded from exercising jurisdiction over that complaint in what would effectively 

amount to a review of or appeal against the Registrar’s decision.  A party that feels 

aggrieved by a decision of the Registrar must first exhaust the internal remedies of 

the Financial Services Board in terms of section 26 of the Financial Services Board 

Act, 97 of 1990. If he is still dissatisfied, no doubt he may pursue his further 

remedies through the ordinary courts. 

 

[15] This case is, however, not one of which I can reasonably wash my hands and I say 

so for the reasons that follow. 

 

[16] Section 14 of the Act provides that no transfer scheme shall be of any force or 

effect unless, among other things, the registrar has been provided with the scheme 

for the proposed transaction and other additional particulars pertaining to the 

scheme. Clearly, the purpose of these requirements is to enable the registrar to 
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satisfy himself that the affected members and funds are not adversely affected by 

the scheme. It is for that purpose that the pension transfer agreement concluded 

between the Old Mutual Fund and the CSC Fund on 8 December 2001 would have 

formed part of the documents considered by the registrar for purposes of his 

decision as regards whether to approve or reject the scheme. It is, in fact, a 

document that is central to that purpose and the registrar would have had regard to 

the terms thereof. As it happens, the Old Mutual Fund confirmed (upon written 

enquiry from this tribunal on 25 November 2004) in a letter dated 2 December 2004 

that the pension transfer agreement was submitted to the Registrar with the section 

14 application. The complainant, thus, has every right to approach this tribunal 

where its members in casu consider that there may be some departure from the 

terms of the agreement. 

 

[17] Clause 4.3 of that agreement (quoted in paragraph [7] above) obliges the Old 

Mutual Fund, in the event of the transfer amount being paid across to the CSC 

Fund after the transfer date, to pay interest thereon “at the same rate as the rate of 

interest received by the [Old Mutual Fund] on its cash investments” from the date of 

transfer until the day before the transfer amount is actually paid to the CSC Fund. 

The transfer date was, as is common cause, 1 May 2000. Equally common cause 

is that the transfer amount was paid variously on 5, 7 and 10 December 2001. 

 

[18] A reasonably unforeseen occurrence was, however, the delay in the approval of the 

scheme by the registrar. That happened only on 7 November 2001, some 18 
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months after the transfer date. Before that approval, no payment of the transfer 

amount could validly be made to the CSC Fund. As I am satisfied (having had 

regard to the correspondence between the office of the registrar and the fund) that 

the Old Mutual Fund did all that could reasonably be expected of it “to procure the 

approval of the Registrar to the payment of the Transfer Amount” (clause 4.1) I do 

not think it can be faulted for the delay. 

 

[19] But why was payment of the transfer amount delayed by a month after approval 

from the registrar had been obtained? In its letter of 2 December 2004 the Old 

Mutual Fund attributes this delay to calculation and, that done, endeavours at 

reaching agreement with the employer (Old Mutual) to pay the calculated amount of 

R778 566,70 from its reserve account to the CSC Fund. Its letter dated 15 

December 2004 does not shed any light on this delay but talks rather to the delay in 

disinvesting from the Guaranteed Fund. In the result, there is no explanation 

offered for the month’s delay, following approval of the scheme on 7 November 

2001, in paying the transfer amount. In the result, clause 4.3 of the agreement must 

come into force. The clause provides: 

 

“4.3 If the Transfer Amount is paid after the Transfer Date, the [Old Mutual Fund] shall in 

addition pay to the CSC [Fund] interest on the Transfer Amount from the Transfer 

Date until the day before the Transfer Amount is actually paid to the CSC [Fund] 

(“the interest period”) at the same rate as the rate of interest received by the [Old 

Mutual Fund] on its cash investments during the interest period.” 
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[20] Late payment interest was paid on 10 December 2001 on the amount of R76 299 

536,79 at 11,5% for the period 5 to 10 December 2001, and on R778 566,70 at the 

same rate for the period 7 to 10 December 2001. The complainant has not 

challenged this rate. In the circumstances, I make the following order: 

 

[20.1] The Old Mutual Fund is ordered to make late payment interest at the same 

rate as the rate of interest received by it on its cash investments during the 

period 1 May 2000 (the transfer date) to 9 December 2001 (the day 

preceding the date of last payment) on the amount of R76 299 536,79, such 

interest to be reckoned from 7 November 2001 to 4 December 2001. 

 

[20.2]  The Old Mutual Fund is ordered further to make late payment interest at the 

same rate as the rate of interest received by it on its cash investments 

during the period 1 May 2000 to 9 December 2001 on R778 566,70, such 

interest to be reckoned from 7 November 2001 to 4 December 2001. 

 

DATED at Cape Town this 31st day of January 2005. 

 

 

 

_________________________________ 

Vuyani Ngalwana 

Pension Funds Adjudicator 
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