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IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN JOHANNESBURG) 
 

                                                               CASE NO: PFA/WE/1662/04/CN   

In the complaint between: 

 

Qureisha Nagdee                                                                                      Complainant 

 

and  

 

Universal Retirement Annuity Fund                                                 First 

Respondent 

Sage Life Limited t/a Sage Financial                                          Second Respondent 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 24 

OF 1956 (“the Act”)  

 

 

Introduction 

 

[1] This complaint raises an important issue that touches upon one of the cornerstones 

of South Africa’s constitutional democracy – freedom of religion and belief as 

enshrined in section 15 of the Constitution of the Republic of South Africa, Act 108 

of 1996 (“the Constitution”). This case demonstrates that the rights for which the Bill 
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of Rights chapter of the Constitution makes provision are not just pie in the sky but 

that they are (at least within the context of the dispute adjudication process of 

chapter VA of the Pension Funds Act) very much alive and within the grasp and 

exercise of ordinary people in a manner that is both inexpensive and expeditious. 

 

[2] What this case also demonstrates, it must be said, is that (in the immortal but 

somewhat modified words of Sammy Davis Jr) when an irresistible force such as a 

consumer wronged meets an immoveable object such as a life insurance company, 

something’s got to give – and that’s the life insurance company. Both the Universal 

Retirement Annuity Fund (“the fund”) and Sage Life Limited trading as Sage 

Financial (“Sage”) have demonstrated on the facts of this case that it takes nothing 

from a Goliath to accept that a David has been wronged and then take steps to 

remedy the situation. On the facts of this case, neither the fund nor Sage are strictly 

liable for the misrepresentation pursuant to which the complainant inadvertently 

joined the fund thereby acting contrary to one of the tenets of her religion. This, in 

my view, is the proactive approach in which the Deputy Minister of Finance recently 

invited life insurance companies to conduct themselves in these circumstances. For 

this, the respondents in this case ought to be commended. 

 

   

The facts 

 

[3] During October 2001, the complainant, who follows Islam, approached a financial 
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services intermediary for advice (a certain Mr Nic Jones) with regard to an 

appropriate investment vehicle in which she could invest her funds.  She says she 

specifically indicated to the intermediary that, as a Muslim, she wanted to invest in 

an investment product that does not pay interest and that is not in any way aligned 

to gambling. The intermediary recommended the respondent fund which is 

administered by Sage.   

 

[4] Following that advice the complainant joined the fund and made recurring 

contributions amounting in total to R7 460 (according to Sage’s calculations) 

between November 2001 and July 2004. During July 2004, while reviewing her 

financial affairs with her personal financial advisor, her attention was drawn to the 

fact that the fund did not offer any investment portfolios that are in keeping with her 

religious beliefs and that the fund in fact does pay interest. She thereupon 

approached Sage and requested that her funds be withdrawn from the fund with 

immediate effect as it was never her intention to invest in a product that is in 

violation of her religious beliefs. The complainant says she has invested in unit 

trusts which are based on “halaal principles” since 1994. 

 

The Complaint 

 

[5] The pith of the complaint is that as a result of a misrepresentation by an 

intermediary the complainant has inadvertently invested her money in a retirement 

annuity fund that is in violation of her religious beliefs. She thus wants her total 



 Final  Page 4 

contributions transferred to what she calls the “Albaraka Fund”. She says she is 

prepared to pay a reasonable amount toward Sage’s fees and charges for 

administering the fund over her three years of membership. She further requests 

that the amount of her contributions to be transferred “includes all the commission 

paid to Mr Nick Jones who knowingly and consciously disregarded my request and 

should therefore not reap a single cent from me”. 

 

 

The Response 

 

[6] The fund, while submitting that the intermediary was not acting as its agent when 

the contract was entered into between the fund and the complainant, concedes that 

at that time the intermediary had a broker contract with Sage which was 

subsequently terminated.  It further submits that because of the intermediary’s 

misrepresentation there could not have been consensus between it, on the one 

hand, and the complainant on the other.  It, however, submits that it should not be 

held liable for any damages that the complainant may have suffered as a result of 

the alleged misrepresentation made to her by the intermediary.  

 

 

Determination and reasons therefor  

 

[7] This matter relates to the investment of the fund’s funds in respect of which the 
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complainant alleges prejudice of a religious nature. Neither of the respondents 

disputes this. Instead, the fund (and it must be commended for this because it is 

really under no legal obligation to do it) has offered to settle the matter by refunding 

the complainant’s contributions in toto and the complainant has accepted the offer. 

She is not seeking any damages. 

 

[8] As regards any action against the intermediary, this tribunal has no jurisdiction and 

the complainant should, if she is so minded, pursue the matter with the FAIS 

Ombud whose contact details are: 

 

PO Box 74571 

Lynnwood Ridge 

0040 

Fax: (012) 348 3447 

  

[9] What the fund seeks to do would obviously not be possible within the ambit of 

statutory and regulatory requirements for retirement annuity funds. But there is a 

proper way of achieving the parties’ desire. In order for a valid contract to come into 

being there must, inter alia, be true agreement or a meeting of minds between the 

parties. The general rule with regard to a unilateral mistake is that if the mistake 

was not induced by a misrepresentation made by the other party to the contract, 

and that party was not aware at the time of the acceptance that its offer was being 

accepted under a misapprehension, then the party who was misled cannot seek to 
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vitiate the contract unless the mistake was a iustus error (George v Fairmead (Pty) 

Ltd 1958 (2) SA 465 (A) at 471B-D; National and Overseas Distributors Corporation 

(Pty) Ltd v Potato Board 1958 (2) SA 473 (A) at 479G-H).In the Fairmead judgment, 

the then Appellate Division said:   

 

“When can an error be said to be Justus for the purpose of entitling a man to 

repudiate his apparent assent to a contractual term? As I read the decisions, our 

Courts, in applying the test, have taken into account the fact that there is another 

party involved and have considered his position. They have, in effect, said: Has the 

first party - the one who is trying to resile - been to blame in the sense that by his 

conduct he has led the other party, as a reasonable man, to believe that he was 

binding himself? . . . If his mistake is due to a misrepresentation, whether innocent 

or fradulent, by the other party, then, of course, it is the second party who is to 

blame and the first party is not bound.” 

 

[10] However, as Corbett JA said in Trust Bank of Africa Limited v Frysch 1977 (2) SA 

562 (A) at 587D-E:  

 

“It is trite, nevertheless,  that not every error in the mind of a contracting party, even if 

induced by the other party, results in the vitiation of the contract on the ground of 

dissensus. To have this effect the error must, at least, have played a material role in 

the decision of the mistaken party to enter into the contract.” 

 

[11] In this case, as a result of a unilateral mistake on the part of the complainant that 
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she was investing in an investment product that was consonant with her religious 

beliefs, which mistake was induced by a third party’s misrepresentation, there is no 

doubt that the fund and the complainant were not ad idem regarding the attributes 

of the investment product in question. The complainant says as a Muslim she would 

never knowingly invest in a product that is in violation of Islam. This religious belief 

is one of the cornerstones of Islam and is contained in the Holy Qur’An (see 

translation by Abdullah Yusuf Ali). In Sūra 3, Āl-‘Imrān, Ayat 130 the following 

scripture appears: 

 

“O ye who believe! 

Devour not Usury, 

Doubled and multiplied; 

But fear Allah; that 

Ye may (really) prosper.” (footnotes omitted) 

 

 In a commentary contained at footnote 450 it is said: 

 

“Usury is the opposite of extreme charity, unselfishness, striving, and giving of 

ourselves in the service of Allah and of our fellow-men.” 

 

[12] The same message is repeated in Sūra 2, Baqara, Āyāt 275-278 and in a 

commentary contained at footnote 324 interest is denounced in the strongest terms 

as follows: 
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“Usury is condemned and prohibited in the strongest possible terms. There can be 

no question about the prohibition.” 

 

[13] In Marmaduke Pickthall’s translation of verses 278 and 279 of Sūra 2, Baqara, the 

strong terms in which interest is denounced leaves one in no doubt of its 

undesirability in Islam: 

 

“278. O ye who believe! Observe your duty to Allah, and give up what remaineth 

(due to you) from usury, if ye are (in truth) believers. 

279. And if ye do not, then be warned of war (against you) from Allah and His 

messenger. And if ye repent, then ye have your principal (without interest). 

Wrong not, and ye shall not be wronged.” 

 

[14] Now, the complainant thought she was joining a fund that does not pay interest. 

The fund was unaware of this requirement for the complainant’s membership 

according to her religious faith. Thus, even though the misrepresentation was not 

made by the fund itself or by a person acting as its agent, the error is material in 

that it effectively meant that there was no meeting of minds between the 

complainant and the fund.  The error is furthermore reasonable in that it cannot be 

said that the complainant was negligent in relying on the financial intermediary’s 

assurances regarding the attributes of the subject-matter.  
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[15] Because agreement is so lacking (by reason of a fundamental error) that it is 

impossible to say any contract came into being between the parties, the contract is 

void ab initio. In the result, the complainant should be placed in the position she 

would have been in had she never joined the fund. That, in my view, means a 

return of her contributions as she has agreed. 

 

Relief 

 

[16] In the result, as the parties to this complaint have agreed to the return of the 

complainant’s contributions, it remains for this tribunal simply to record that 

agreement and give it the force of a civil judgment. 

 

[17] Judgment is thus entered in favour of the complainant for the return forthwith of all 

her contributions to the fund in the agreed amount of R7 460.  

 

DATED AT JOHANNESBURG ON THIS THE                 DAY OF JUNE 2005. 

 

 

_________________________________ 

VUYANI NGALWANA 

PENSION FUNDS ADJUDICATOR 
cc: Mr. DG Halley 

The Deputy Principal Officer 

Universal Retirement Annuity Fund 

Sage Centre 

10 Fraser Street 
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JOHANNESBURG 

2001 

FAX: 011-377 5783 

 
The Complaints & Business Compliance Officer 

Sage Life Ltd 

P.O. Box 290 

JOHANNESBURG 

2000  

FAX: 011-836 9126 

 

SECTION 30M FILING: MAGISTRATES’ COURT 
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