
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

 
           CASE NO:  PFA/EC/1566/02/KM  

 
In the complaint between: 
 
DALENE VAN DER MERWE                 First Complainant 
 
MELANIE VAN DER MERWE            Second Complainant 
 
and  
 
CENTRAL RETIREMENT ANNUITY FUND    First Respondent 
 
SUSARA FOURIE               Second Respondent 
 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 24 

OF 1956 
  
 

 

[1] This complaint concerns the distribution of the benefit that became payable in 

terms of section 37C of the Pension Funds Act 24 of 1956 (“the Act”) on the death 

of the late Mr Alfred Morgan (“the deceased”). The complainant alleges that the 

board of management of the respondent pension fund failed to identify the correct 

dependants of the deceased, as defined in the Act, and failed to exercise its 

discretion properly in deciding on an equitable distribution amongst the potential 

beneficiaries. 

 

 

The facts 

 

[2] Mrs van der Merwe (the complainant) was married to the deceased from 1978 until 

1987 when the marriage was terminated by divorce. In terms of the order of 

divorce, the deceased was obliged to pay monthly maintenance to her in an amount 
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of R150,00 per month in respect of each of the minor children, Mario (born 6 April 

1984) and Melanie (born29 August 1980). It appears that from about three years 

after the divorce, and shortly after the complainant’s remarriage, the deceased had 

started defaulting on his maintenance payments, and paid no maintenance for the 

last ten years preceding his death, although he was still under legal duty to do so. 

The complainant (who acts as guardian of Mario, the minor child) states in this 

regard that it was too costly for her to pursue her maintenance claims against the 

deceased, particularly since she was out of the country for a substantial part of the 

period concerned. 

 

[3] Subsequent to the divorce, the deceased entered into a relationship with Mrs 

Fourie, the second respondent, culminating in the two of them setting up a common 

home for the last three years of the deceased’s life. 

 

[4] On the death of the deceased, a benefit became payable as a consequence of his 

membership of the fund, which fell to be distributed in terms of the provisions of 

section 37C of the Act. The board of management of the fund identified Mrs Fourie 

and the deceased’s two children as dependants, and then divided the proceeds of 

the two annuity policies comprising the death benefit as follows:  

 

Mrs Fourie  65%  R53 762,21 

Melani   11%  R  9 098,06 

Mario   24%  R19 850,29 

Total proceeds:   R82 709,56 

 

[5] The complainant contends that most of the assets in her former husband’s intestate 

estate, as well as the major portion of death benefits payable on his death were 

allocated to Mrs Fourie, at the expense of his children. The deceased was a 

member of the Grey Security Pension Fund, from which Mrs Fourie was awarded a 

spouse’s pension of R1 900 per month for the remainder of her life. The lump-sum 

benefit arising from that fund was divided between the two children, each of whom 
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received R100 500,00. The children, who were nominated beneficiaries on an 

endowment policy underwritten by Sanlam, also received R46 579,00 each from 

the proceeds of that policy.  Mrs Fourie received the proceeds from a funeral policy, 

on which she was the nominated beneficiary in an amount of approximately R20 

000,00. She was also a substantial creditor in the estate of the deceased, and was 

paid out R33 293,62 in respect of claims for a deposit and improvements on the 

house they jointly owned. Melanie and Mario, the intestate heirs, received R3 

174,53 and R4 524,53 respectively from the residue of the estate (being the value 

of remaining cash and assorted movable possessions).  

 

[6] The deceased had nominated his children as 50% beneficiaries each of the first 

annuity (policy no 7336421x8), and Mrs Fourie as 100% beneficiary in the second 

annuity (policy no 1678975x5). The fund identified the two children and Mrs Fourie 

as dependants for purposes of distribution of the death benefit. It therefore 

consolidated the amounts from the two policies, and treated them as one. Mrs 

Fourie was identified as a dependant on the basis that she was co-habiting with the 

deceased. The fund dealt with the question of the deceased’s maintenance liability 

to his children as follows:  
 

  “Although the deceased was liable for maintenance for the children, he never paid any 

maintenance. I attach copies of his declaration on 13 September 1995, as well as a letter by 

Thomas Grobler Attorneys of 26 September 1995. I also attach copies of various letters, Mrs 

S.M.M. van der Merwe – the childrens [sic] mother, wrote confirming that she never received 

any maintenance.” 

 

[7] Mrs Fourie was joined as a party to this complaint on 30 September 2004. Since 

the allocation of the death benefit was substantially in her favour, she has an 

interest in the outcome of these proceedings. She was therefore given an 

opportunity to respond to the complaint, and she duly filed submissions dated 10 

October 2004, in which she says, among other things:   
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“Die kinders was meestal buite die RSA se grense en daarom het A E Morgan nie 

onderhoud betaal nie. My gevoel rondom die onderhoud is dat mevrou van der Merwe 

stappe moes geneem het toe hy nie sy ooreenkoms nagekom het nie. Dit help nie nou dat 

hy dood is nie. Sy is al hoeveel jaar 18+ weer getroud en het geweet dat A E Morgan nie 

onderhoud betaal nie, nou waarom nie voorsorg tref nie? Op die stadium is sy, haar man en 

ander 2 kinders weer land uit? Is daar nie nou voorsiening gemaak vir Mario nie? Dis ook 

hoekom die geld in trust gesit is vir Mario. 

 

………Die moeder van die 2 kinders was saam met haar nuwe eggenoot Des 1995 – Des 

2001 in Tanzanie. In hierdie tydperk het sy nooit aangedring op onderhoud nie of enige 

aanmanings gestuur nie wat veroorsaak het dat A E Morgan verseker die afleiding kon 

maak dat sy nie die onderhou benodig nie.” 

 

Determination and reasons therefor 

 

[8] The board correctly identified the two children as dependants of the deceased. 

Mario, who is still a minor, qualifies by virtue of section 1(a) of the Act, being a legal 

dependant of the deceased. Melanie qualifies either in terms of section 1(b)(iii), 

being a major child of the deceased, or 1(a) if, as the evidence suggests, she was 

not yet self-supporting, in which case the deceased may still have been legally liable 

for her maintenance.  

 

[9] The question of whether Mrs Fourie qualifies as a dependant is more complex. 

Since one aspect of this issue is determined by a very recent decision of the 

Constitutional Court, and this determination also reverses to some extent a previous 

position adopted by this office, I shall deal with it in some detail. There are two 

categories for consideration in which a person in the position of Mrs Fourie may 

possibly qualify as a dependant. The first is in terms of section 1(b)(ii), being the 

spouse of the member, and the second is in terms of section 1(b)(i), being a person 

who was factually dependent on the deceased, although there was no legal liability 

on the deceased to maintain that person. 
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Section 1(b)(ii) dependant (spouse) 

 

[10] Section 1 defines several categories of dependant for purposes of section 37C 

(which regulates the distribution of benefits payable on a member’s death). Section 

1(b)(ii) reads as follows: 

 
“”dependant”, in relation to a member, means- 

(a) …. 

(b) a person in respect of whom the member is not legally liable for maintenance, if 

such person- 

(i) … 

(ii) is the spouse of the member, including a party to a customary union 

according to Black law and custom or to a union recognized as a 

marriage under the tenets of any Asiatic religion; 

 

[11] In a series of Constitutional Court and Supreme Court of Appeal decisions the 

conventional meaning of “spouse”, being a party to a heterosexual marriage which 

has been formally registered in terms of the Marriage Act 25 of 1961, has been 

extended to include alternative forms of partnership. The ambit of the concept has 

been broadened to include a monogamous Muslim marriage (Daniels v Campbell 

N.O. and Others [2004] 6 BPLR 5743 (CC)), and a same-sex permanent life 

partnership (Satchwell v President of the Republic of South Africa and Another 

[2004] 1 BPLR 5333 (CC) and Fourie and Another v Minister of Home Affairs and 

Another, as yet unreported judgment of the Supreme Court of Appeal, judgment 

date 30 November 2004). 

  

[12] However, the decision in Richard Gordon Volks N.O. v Ethel Robinson and Others 

(a recent judgment of the Constitutional Court delivered on 21 February 2005, as yet 

unreported), has now put beyond dispute the question of the legal status of 

heterosexual permanent life partners (referred to in the judgment as “co-habitees”). 

This judgment was handed down in respect of a referral for confirmation of (and 

appeal against) the decision in Robinson and Another v Volks N.O. and Others 



 6
[2004] 4 BPLR 5599 (C). In the Robinson case the plaintiff claimed maintenance 

from the deceased estate of her former life partner. She sought an order declaring 

that the Maintenance of Surviving Spouses Act is unconstitutional insofar as it 

differentiates unfairly between the status of married individuals, on the one hand, 

and parties to permanent life partnerships, on the other, when providing for 

maintenance claims against the estate of the spouse/partner. The High Court upheld 

her claim, but the Constitutional Court (majority judgment) reversed the decision, 

holding that the different treatment of married and permanent life partners was not 

unjustified for purposes of the Act. The majority decision recognised the need for 

legal certainty and a person’s freedom to arrange his financial affairs, 

unencumbered by dependants in respect of whom he has no legally sanctioned duty 

of support. The reasoning underlying the majority judgment was the parties’ choice 

of structuring their affairs in accordance with the prevailing matrimonial dispensation, 

and the legal consequences flowing from it. In this regard, Skweyiya, J had the 

following to say (at para [58]): 
 

“Marriage is not merely a piece of paper. Couples who choose to marry enter the agreement 

fully cognisant of the legal obligations which arise by operation of law upon the conclusion of 

the marriage. These obligations arise as soon as the marriage is concluded, without the need 

for any further agreement. They include obligations that extend beyond the termination of 

marriage and even after death. To the extent that any obligations arise between cohabitants 

during the subsistence of their relationship, these arise by agreement and only to the extent 

of that agreement. The Constitution does not require the imposition of an obligation on the 

estate of a deceased person, in circumstances where the law attaches no such obligation 

during the deceased’s lifetime, and there is no intention on the part of the deceased to 

undertake such an obligation.” 
 

[13] Section 39 of the Constitution of the Republic of South Africa Act 108 of 1996 (“the 

Constitution”) provides in section 39(2) that when interpreting any legislation, every 

tribunal must promote the spirit, purport and objects of the Bill of Rights contained in 

Chapter 2. It is clear that in interpreting the provisions of section 1(b)(ii) of the 

Pension Funds Act I am enjoined to have regard to the constitutional background 
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against which such provisions must be interpreted. It must therefore be evaluated, 

in the light of the recent challenges to the interpretation of the word “spouse” as it 

appears in several pieces of legislation, whether it is constitutionally defensible to 

exclude a co-habitee from the meaning of “spouse” for purposes of section 1(b)(ii). 

In Robinson, the Constitutional Court has now given an unequivocal answer to this 

question by holding that the different treatment of formally married spouses, on the 

one hand, and co-habitees in a permanent life partnership, on the other, for 

purposes of maintenance claims against a deceased estate is not unconstitutional. 

There can be no difference in principle between that situation and the treatment of a 

co-habitee for purposes of qualifying as a ”spouse” as defined in section 1(b)(ii) of 

the Act. In both cases the parties would be relying on a statutorily conferred right of 

maintenance after death where none lay in life. Also, in both cases, the deceased 

may still provide for such co-habitee, subject to the limitations of other laws, by 

testamentary disposition, or, in the case of a pension fund, by nominating the 

partner as a beneficiary.  

 

[14] I am therefore of the opinion that Mrs Fourie, and others in her position, cannot 

qualify as a dependant by virtue of being regarded as a “spouse” for purposes of 

section 1(b)(ii). 

 

Section 1(b)(i) dependant (factual dependency) 

 

[15] The second category in which Mrs Fourie might possibly qualify is that set out in 

section 1(b)(i), which reads: 

 
“”dependant”, in relation to a member, means- 

(a) … 

(b) a person in respect of whom the member is not legally liable for maintenance, if 

such person- 

(i) was, in the opinion of the board, upon the death of the member in fact 

dependent on the member for maintenance; 

 



 8
[16] In previous determinations of this office, the impression was created that co-

habitees who were financially mutually dependant fell within the provisions of this 

section. Many funds in exercising their powers in terms of section 37C therefore 

include as factual dependants the surviving co-habitee, without further enquiry as to 

the actual financial relations between the parties, and the nature of the 

“dependence”. Something more is required. Although the board of trustees is given 

a discretion to decide the question of factual dependence, this must be exercised on 

the basis of certain jurisdictional facts. Factual dependence requires at the very 

least a dominant-servient relationship, in which one party is the substantive provider.  

 

[17] In the present case, there is no evidence to suggest that Mrs Fourie was factually 

dependent on the deceased for purposes of section1(b)(i) as alleged by the fund. I 

say this because it appears from the papers that she was the substantial creditor in 

the deceased’s estate, and in her response makes the following statement: 

 
“Ons het alles gedeel in die sin as ek vir die bediende betaal het hy die tuinier betaal, die 

huishuur het ons gedeel asook al die ander uitgawes.” 

 

On an ordinary construction this would indicate a pooling of resources, or mutual 

dependence, which does not suffice for the purposes of “factual dependence” as 

defined in the Act. In the fund’s response it is also acknowledged that Mrs Fourie is 

employed and receives maintenance from her previous husband. It is clear from the 

response in general that the decision to regard her as a dependant was based on 

the fact that the deceased and Mrs Fourie were mutually inter-dependent, having 

pooled their financial resources. That, in my opinion, is not sufficient to bring her 

within the scope of the definition of dependant set out in section 1(b)(i).  

 

[18] In view of the above I consider that the board of trustees of the fund erred in 

considering Mrs Fourie as a dependant of the deceased, and the decision therefore 

falls to be set aside. However, as she is a nominated beneficiary on one of the 

policies, and therefore theoretically still in contention as a possible beneficiary when 
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the fund re-exercises its discretion, I wish to draw the following salient points to the 

fund’s attention. This matter has unfortunately become protracted through delays in 

this office, and I would therefore wish to avoid a renewed complaint if guidance can 

be given in this determination.  

 

[19] Firstly, Mrs Fourie can only be considered as a nominated beneficiary to the extent 

of the value of the relevant policy (ie no 1678975x5), and cannot be considered for 

any distribution of the proceeds of the other policy. Secondly, the disregard for the 

children’s entitlements, and in particular the disregard for their ordinary maintenance 

requirements in the unusual circumstances of this case, would have been sufficient 

for me to set the decision aside. The proposition that an order of the High Court can 

be nullified over time by wilful and repetitive non-compliance with it is quite 

astounding. The rights sought to be protected are the maintenance and welfare of 

two children, one of whom is still a minor, and therefore incapable for all practical 

purposes of enforcing those rights himself. The manner in which their needs and 

entitlements are so cynically disregarded by both respondents is disturbing. This, in 

my opinion, is a factor which must count strongly with the board of management 

when exercising its discretion as to the distribution of the benefit. 

 

[20] For the reasons set out above, the present decision cannot stand. My order is as 

follows: 

 

20.1 The decision of the board of management of the first respondent to 

 allocate the benefit payable as a result of the death of the late Mr A. 

 E. Morgan is hereby set aside. 

 

20.2    The board is directed to re-exercise its discretion in terms of section 

 37C read with the definition of “dependant” in section 1 with due 

regard to the observations made in this determination. 
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20.3 The discretion referred to in para 23.2 above is to be exercised by 

Friday 15 April 2005 and conveyed in writing to this tribunal and to 

the complainant, on the one hand, and the second respondent, on 

the other. 

 

 

DATED at Cape Town this 4th day of March 2005 

 

 

___________________________ 

Vuyani Ngalwana 

Pension Funds Adjudicator 

 

 

 

Registered address of the fund 

Central Retirement Annuity Fund 

2 Strand Road 

Bellville 

7530 

 

 

Section 30M filing: Magistrate’s Court 

 

 

Complainant unrepresented  

1st Respondent unrepresented 

2nd Respondent unrepresented 
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