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IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN JOHANNESBURG) 
 

 

                                                         CASE NO: PFA/KZN/1581/04/CN   

 

In the complaint between: 

COLMAREEN (PTY) LTD t/a HALLS HARDWARE                                   

Complainant 

 

and 

 

LIBERTY GROUP LTD t/a LIBERTY CORPORATE BENEFITS       First Respondent 

T WILKINSON                                                                               Second Respondent 

 

 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 24 

OF 1956 (“the Act”) 

  

 

 

Introduction 
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[1] This complaint relates to the investment of the funds of a chapter of an umbrella 

fund in which the complainant employer participates. The employer alleges that its 

employees who were members of the chapter concerned sustained financial 

prejudice as a result of such investment by reason of the respondents failing to 

carry out a clear instruction. Such failure, if proven, constitutes maladministration of 

the fund in my view.  

 

 

Factual background 

 

[2] The complainant (“the employer”) is a participating employer in the Corporate 

Selection Retirement Fund (“the umbrella fund”), an umbrella fund administered by 

Liberty Corporate Benefits (“LCB”), a division of the Liberty Group Limited. The 

employer had two separate sub-funds for its employees, which formed part of the 

umbrella fund, namely, the Colmareen (Pty) Ltd Staff Retirement Fund with fund 

registration number: 44042 (“the Staff Fund”) and the Colmareen Management 

Fund (“the Management Fund”). Both sub-funds were relatively small with a 

combined membership of less than thirty members.  At all times material to this 

complaint, the employer had engaged the services of an independent financial 

intermediary, the second respondent, of TME Solutions inter alia to act as its broker 

in respect of the umbrella fund.   

 

[3] In terms of master rule 3.2.1 of the umbrella fund, the management committee of 
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the umbrella fund is vested with the power, among other things, to invest the 

participating employers’ or members’ contributions in investment portfolios 

specifically nominated by such participating employer.  The usual practice of the 

employer was to convey its instructions regarding the preferred investment 

portfolios to the umbrella fund via the intermediary second respondent. LCB would 

send the employer an annual renewal package every July upon receipt of which the 

employer would, if it so wished, issue new investment instructions to the umbrella 

fund. 

 

   

[4] With effect from November 2000, the assets of the Staff Fund were invested in the 

following portfolios: 50% in Corporate International Assets, 25% in Corporate Real 

Estate and 25% in Corporate Preferred Assets (“the original portfolios”).  During 

July 2002, the employer instructed the intermediary second respondent to 

consolidate its staff and management funds into one fund, the Colmareen (Pty) 

Limited Provident Fund (“the new fund”) in terms of section 14 of the Act, and was 

in turn advised by the intermediary second respondent to switch the assets of the 

staff fund to more conservative portfolios pending the transfer, since the value of 

the rand in comparison with the US dollar had started to appreciate. The employer 

accepted the advice and instructed the intermediary to convey its instructions to 

LCB for the switching of the assets in the ratios of 50% in Corporate Real Estate 

and 50% in Corporate Gilt Portfolios, pending the section 14 transfer.   
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[5] During August 2002, the employer received a renewal letter from LCB, dated 21 

August 2002 (“the August letter”), wherein it was stated, among other things, that 

the assets of the staff fund had been invested 50% in Corporate Real Estate and 

50% in Corporate Gilt Portfolios (“the preferred portfolios”).  In October 2002, the 

employer confirmed its instructions to Liberty to go ahead with the merger of the 

assets of its staff and management funds with effect from 1 November 2002.  The 

section 14 transfer process was only completed in October 2003.  

 

[6] During November 2003, the employer received members’ statements from the new 

fund, whereupon it became aware that there was a combined drop of R145 312-50 

in the members’ values from what they were as at July 2002.  It is upon querying 

the discrepancies that the employer became aware that the assets of the staff fund 

were never switched to the preferred portfolios either before or during the section 

14 transfer process, and that the decrease was as a result of the poor performance 

of the portfolios in which the assets had remained invested.    

 

 

The complaint  

 

[7] The employer, acting on behalf of the twenty employees who are members of the 

staff fund, alleges that LCB (as administrator) and the intermediary (as broker) 

failed to carry out its instructions to switch the assets of the staff fund to the 

preferred portfolios, and that as a result of their failure the assets were exposed to 
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the poor investment performance of the original portfolios.  The employer submits 

further that if LCB had followed its instructions and switched the assets to the 

preferred portfolios, the members’ values would not have diminished to the extent 

that they did, or at all, because the preferred portfolios had achieved some 

remarkably favourable investment returns over the same period that the original 

portfolios had under-performed.   

  

[8] In support of this latter submission the employer points to an Investment 

Performance Report issued by LCB which sets out the effective annual percentage 

returns for the period ending 1 November 2003, which were achieved by the 

Corporate Series Investment Funds, of which the Corporate Gilts and the Corporate 

Real Estate are a part, over a five-year period. From the report it appears that the 

two preferred portfolios achieved the following annual percentage returns for the 

period ending 1 November 2003:  

 

  Corporate Real Estate 

  1 year  12.37 

  2 years 13.64 

  3 years 14.00 

  4 years 14.64 

  5 years 15.48 

 

  Corporate Gilts 
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  1 year   23.14 

  2 years 22.61 

  3 years 20.21 

4 years 20.36 

5 years 20.58 

 

[9] In the alternative, the employer argues that LCB had, by its August letter, made a 

negligent misrepresentation to it that the assets had indeed been switched to the 

preferred portfolios, whereas in fact they had not.  As a result of relying on that 

misrepresentation (as I understand the argument) the employer had not taken the 

precaution of switching the staff fund’s assets to more conservative portfolios 

pending the section 14 transfer process, which caused the invested fund assets to 

be exposed to the poor performance of the original portfolios, with a resultant 

decrease in the members’ values from an overall amount of R531 535-34 to R386 

222-84, a difference of R145 312-50.    

 

[10] The employer thus seeks that I order LCB (as administrator) and the intermediary 

jointly and severally (the one paying, the other to be absolved) to calculate the 

amount of the investment returns that would have accrued on the assets of the staff 

fund had they been invested in the preferred portfolios between 1 November 2002 

and 30 October 2003, and to then credit the members’ share accounts in the fund 

with the amount.  
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The response 

 

[11] In response, LCB submits that the employer never gave it instructions to switch the 

assets to the preferred portfolios; that the decrease in the fund values was the 

result of the performance of the portfolios which had been selected by the employer 

in terms of the rules, and that any prejudice that the members may have suffered 

can thus not be placed at the door of LCB as administrator or the fund.   

 

[12] On the issue of misrepresentation, LCB concedes that the contents of the August 

letter were incorrect. However, it argues that because the assets were invested in 

the original portfolios in accordance with the employer’s instructions, no prejudice 

was suffered by the members.     

 

 

Determination and reasons therefor 

 

[13] The issues for determination are: 

 

[13.1] whether the employer instructed LCB as administrator to switch the 

investment portfolios; 

 

[13.2] whether LCB complied with those instructions; and 
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[13.3] whether or not the affected members suffered any loss. 

 

[14] On the alternative contention, the issues for determination are whether the August 

letter constitutes a misstatement; whether LCB acted negligently in issuing that 

letter; and whether or not the members suffered loss as a result of the employer’s 

relying on the contents of the letter. 

 

[15] Because of the decision to which I arrive in respect of the main issue, it is not 

necessary to deal with this alternative complaint.   

 

 

The alleged failure to carry out an instruction 

 

[16] There is a dispute of fact on the papers regarding whether or not the employer 

gave instructions to the administrator to invest in the preferred portfolios.  The 

general rule where the affidavits in motion proceedings reveal a dispute of facts 

was stated in Stellenbosch Farmers’ Winery Ltd v Stellenvale Winery (Pty) Ltd 1957 

(4) SA 234 (C) at 235E-G to be:  

 

“…where there is a dispute as to the facts a final interdict should only be granted in 

notice of motion proceedings if the facts as stated by the respondents together with 

the admitted facts in the applicant’s affidavit justify such an order….Where it is clear 
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that facts, though not formally admitted, cannot be denied, they must be regarded as 

admitted.”  

  

[17] The Appellate Division (as it then was) clarified the general rule as follows in 

Plascon-Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 (A), at 

page 634H-635C:   

 

“It is correct that, where in proceedings on notice of motion disputes of fact have 

arisen on the affidavits, a final order, whether it be an interdict or some other form of 

relief, may be granted if those facts averred in the applicant’s affidavits which have 

been admitted by the respondent, together with the facts alleged by the respondent, 

justify such an order. The power of the Court to give such final relief on the papers 

before it is, however, not confined to such a situation. In certain instances the denial 

by respondent of a fact alleged by the applicant may not be such as to raise a real, 

genuine, or bona fide dispute of fact . . . . If in such a case the respondent has not 

availed himself of his right to apply for the deponents concerned to be called for 

cross-examination under Rule 6 (5) (g) of the Uniform Rules of Court . . . and the 

Court is satisfied as to the inherent credibility of the applicant’s factual averment, it 

may proceed on the basis of the correctness thereof and include this fact among 

those upon which it determines whether the applicant is entitled to the final relief 

which it seeks . . . .   

 

Moreover there may be exceptions to this general rule, as, for example, where the 

allegations or denials of the respondent are so far-fetched or clearly untenable that 
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the Court is justified in rejecting them merely on the papers . . . .”.  

 

[18] As will become apparent shortly, LCB’s denial that it received the employer’s 

instructions to switch the investment portfolios is both far-fetched and so clearly 

untenable that it stands to be rejected on the papers.  According to the employer, it 

had, during July 2002 given an instruction to the intermediary to instruct LCB to 

switch to the preferred portfolios.   LCB’s denial of receipt of those instructions flies 

in the face of the August letter that was sent to the complainant by LCB, as well as 

an undated letter from the intermediary to the complainant.   

 

 

[19] The relevant portions of the August letter read as follows:  

 

“We have pleasure in enclosing your fund’s renewal package.  In terms of various 

sections of your Policy, we draw your attention to the following: 

 

1) SECTION 5-INVESTMENT PORTFOLIOS 

In designing your fund you have selected Liberty Life’s  

50.00% CORPORATE REAL ESTATE PORTFOLIO 

50% CORPORATE GILT PORTFOLIO 

In terms of clause 4.4 the Investment Management Fee is determined by the level of 

contributions received for investment in that Portfolio” 

 

[20] An undated letter from the intermediary to the complainant, which appears to have 
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been faxed to the complainant during September 2004, reads as follows: 

 

“Dear Margie, 

It is with great regret that I learned that you are still battling with the fund.  I have 

spoken to Michael Stoop to get an understanding of what is required and I will do all I 

can to assist.   

I have requested copies of your instruction to transfer to the conservative portfolios 

that we discussed. Your letter spoke of letters sent by Liberty incorrectly stating the 

investments. I am concerned by this as I was feeding through to you what Liberty 

was telling me so I will speak further to Michael regarding that. I wish to assist in 

getting these issues sorted out and will do what I can”. (emphasis supplied) 

 

[21] The letter from the intermediary suggests that he did convey the employer’s 

instructions to LCB. The August letter further demonstrates clearly that the 

instruction was received by LCB. To suggest otherwise is nothing short of 

disingenuous. In the result, LCB’s denial is so untenable that it falls to be rejected 

on the papers.  I therefore find that the employer has shown on a balance of 

probabilities not only that it indeed conveyed an instruction to LCB to make the 

switch but also that the instructions were received by LCB.  It is thus plain that LCB 

failed to carry out clear instructions as a result of which failure financial prejudice 

was suffered by the affected members and the complainant.   

 

[22] What remains is to determine the extent of the prejudice. From the spreadsheet 
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submitted by the employer, it appears that there was a decrease in the overall fund 

value amounting to R145 312-50 between what it was as at 1 October 2002 and 

what it became as at 7 November 2003. LCB conceded that the decrease is 

attributable to the performance of the portfolios in which the assets of the fund were 

invested.  The report on investment performance of the Liberty Corporate Portfolios 

as indicated in paragraph [8] above shows that the preferred portfolios had 

achieved positive annual percentage returns for the period ending 1 November 

2003. This suggests that had the assets been switched to the preferred portfolios 

as instructed, they would have achieved a more favourable investment return than 

they did while invested in the original portfolios.  Clearly, therefore, the members 

suffered loss the extent of which can be quantified.  The appropriate relief therefore 

is to place them in the position that they would have been in had LCB as 

administrator carried out the employer’s clear instructions to invest the fund’s 

assets in the preferred portfolios. 

 

[23] In light of my finding on the main complaint, I consider it unnecessary to rule on the 

alternative complaint relating to the making of a misstatement. Moreover, as 

regards the complaint against the second respondent intermediary, it is sadly not 

the adjudicator’s turf to deal with complaints against intermediaries as that is for the 

FAIS Ombud to do. The sad part is that even he cannot deal with the complainant’s 

complaint as it falls outside the time period in respect of which jurisdiction is 

conferred on him by the Financial Advisory and Intermediary Services Act, 37 of 

2002. It would thus seem that the employer’s recourse against him lies in the 
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ordinary courts. 

 

 

Relief 

 

[24] All the members of the staff fund were effectively transferred to another sub-fund 

within the umbrella of the Corporate Selection Retirement Fund (Fund Number 

0030005775) at the end of October 2003.  Some of the members may by now have 

even left the transferee fund. In my view, the appropriate manner in which the 

affected former members of the staff fund can be placed in the same position they 

would have been in had LCB invested the funds in the preferred portfolio as 

instructed is to order transfer of such investment return as would have been 

achieved by such investment between 1 November 2002 and 30 October 2003 to 

the new sub-fund to which they have transferred. Obviously this transfer must 

enure for the benefit of those members only and not for those who have only 

subsequently joined the new sub-fund but were not members of the staff fund at the 

relevant period. Those former members of the staff fund affected by failure of  LCB 

to carry out the employer’s clear instructions who have since left the new sub-fund 

or who never transferred to it, if any, will have to be sought out and paid out in cash 

or have their benefit transferred to another fund on their choice if the rules allow.  

 

[25] In the result, the appropriate order to make is as follows:  
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[25.1] The first respondent is ordered, taking into account the amount of the 

investment returns that would have been achieved had the assets of the 

Colmareen (Pty) Ltd Staff Retirement Fund (44042) been invested in the 

Corporate Gilts and Corporate Real Estate portfolios in respective 

proportions of 50% each over the period 1 November 2002 to 30 October 

2003, to calculate what each individual member’s fund value over the said 

period would have been by no later than Friday 9 September 2005. 

 

[25.2] The first respondent is ordered further to transfer over to the Corporate 

Selection Retirement Fund (Participating Employer: Colmareen (Pty) Ltd) 

(Scheme No. 030005775) for the benefit only of the affected members, the 

amounts calculated in paragraph [25.1] above, less the amounts already 

transferred by no later than Friday 9 September 2005. 

 

[25.3] The first respondent is further ordered to afford those affected former 

members who have either since left the fund referred to in paragraph [25.2] 

above or who never transferred to it, if any, a choice of either taking the 

benefit calculated in terms of paragraph [25.1] above in cash or transfer it to 

the fund of their choice if the rules so allow. 

 

DATED AT JOHANNESBURG ON THIS THE         DAY OF AUGUST 2005. 

 

_________________________________ 
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VUYANI NGALWANA 

PENSION FUNDS ADJUDICATOR 

 

 
Cc: Ms J Gerber 

Liberty Corporate Benefits 

P.O. Box 2094 

JOHANNESBURG 

2000   FAX: 011-408 2726 

 
APPEARANCES: 

Both parties not represented 

 

SECTION 30M FILING: HIGH COURT 
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