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                          Please quote our reference: PFA/GA/9264/2006/SM 
 
 
 
 
 
Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) – D MOGATUSI (“the 
complainant”) v ESKOM PENSION AND PROVIDENT FUND (“first 
respondent”) AND ARIVIAKOM (PTY) LTD (“second respondent”) 

 
1. Introduction 
 
[1.1]  The complaint concerns the repudiation of the complainant’s application 

for a disability benefit by the first respondent on the basis that her 
disability is not permanent and does not render her incapable of 
performing her duties. 

 
[1.2] The complaint was received by this office on 29 June 2006. A letter 

acknowledging receipt thereof was sent to the complainant on 18 July 
2006. On the same date letters were dispatched to the respondents 
giving them until 17 August 2006 to file their responses to the complaint. 
Responses were received from the first respondent on 22 November 
2006 and from the second respondent on 17 August 2006.  

 
[1.3] The first respondent’s response was sent to the complainant on 15 

November 2006 by the first respondent. This office also forwarded a copy 
of the second respondent’s response to the complainant on 21 
September 2006. The complainant was given an opportunity to submit 
further submissions by 5 October 2006, in the event that she wished to 
make any. This office received the complainant’s further submissions on 
17 November 2006. 
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[1.4] Having considered the submissions before me, I find it unnecessary to 
hold a hearing in this matter. As the background facts are well known to 
all the parties, I shall only repeat those facts that are pertinent to the 
issues raised herein. My determination and reasons therefor appear 
below. 

 
2. Factual Background 
 
[2.1] The complainant was employed by the second respondent as a computer 

analyst from 1 July 1996 until she went on sick leave on 14 March 2005 
due to a major depression and renal failure. The complainant was a 
member of the first respondent by virtue of her employment with the 
second respondent. The complainant subsequently applied for a disability 
benefit from the first respondent on 10 July 2006. This followed a 
recommendation by Dr H Essa (Clinical Psychologist) that the 
complainant qualifies for medical disability on medical and psychiatric 
grounds. Prof FJ Raal, of the department of Medicine at the University of 
Witwatersrand, who has been examining the complainant since April 
2004, also recommended that the complainant should be medically 
boarded on medical ground as her health is not good and requires life 
long medication.  

 
[2.2] However, the first respondent declined the complainant’s application for a 

disability benefit after having regard to the medical reports submitted by 
the complainant on the basis that her disability is not permanent and 
does not render her incapable of performing her duties.  

 
3. Complaint 
 
[3.1] The complaint is that the first respondent erred in repudiating the 

complainant’s application for a disability benefit. The complainant 
contends that the first respondent failed to engage independent doctors 
to asses her condition in order to contradict the recommendation of Dr H 
Essa.  

 
[3.2] Further, the complainant submitted that the first respondent 

recommended that the complainant must be offered a sedentary 
employment without assessing whether she is fit and proper to do such a 
job. Moreover, she submitted that the second respondent has put its 
business on sale without considering her pension matters. 

 
4. Responses 
 
    First respondent’s response 
 
[4.1] Mrs L Jadoonandan, of the legal and technical services of the first 
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respondent, filed a response on behalf of the first respondent. She 
submitted at the outset that the first respondent is only in a position to 
respond on issues relating to it and not matters relating to the 
complainant’s terms and conditions of employment.  

 
[4.2] She submitted that the complainant’s diagnosis indicates that she suffers 

from major depression, hypertension and previous renal failure. She 
submitted that the board of trustees decided that the complainant’s 
condition is not permanent and does not render her incapable of 
performing her duties after assessing the medical reports submitted in 
support of her claim. She further pointed out that the complainant’s 
condition does not satisfy the requirements of disability in terms of Rule 
25(1) of the first respondent’s rules. She referred to the apposite portion 
of Rule 25(1) which reads as follows:  

 
“For the purposes of this rule, “disabled” means, on  a balance of probabilities, 

permanently incapable as a result of infirmity of body or mind, of performing the 
duties of the occupation or post in which the MEMBER was employed by the 
EMPLOYER at the time that the disability arose or was caused (whichever is the 
earlier), or any other reasonable alternative occupation or post in his 
EMPLOYER’s business for which he is or may become suitable by virtue of his 
education, training, experience and/or ability, and “disabled” and “disability” shall 
bear corresponding meanings… .”  

 

[4.2] Therefore, she submitted that the complainant’s complaint should be 
dismissed as her condition does not constitute a disability as defined in 
the rules of the first respondent.  

 
     Second respondent’s response 
 

[4.3] Mrs A Ngutshane, the human resources executive of the second 
respondent, filed a response on behalf of the second respondent. She 
submitted that the second respondent accepted Dr H Essa’s 
recommendation that the complainant qualifies for early retirement due to 
ill-health. She indicated that alternative accommodation was made and 
the complainant’s key performance areas were re-arranged through 
consultation with her. She further submitted that the complainant was 
seconded to the second respondent’s national operations command 
centre project on or about 1 August 2005 to 31 January 2006. However, 
she pointed out that the complainant could not fulfill her duties as she 
was off-sick most of the time. Further, she submitted that the complainant 
depleted her sick leave cycle as a result of her illness.  

 
5. Determination and reasons therefor 
 

 [5.1] The payment of any benefit due to a member of a fund is regulated by the 

fund’s rules. Rule 25(4) of the first respondent’s rules regulates the 

assessment of a disability status by the board of trustees. It reads as 
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follows:  

 

 “The BOARD or the claims assessor appointed by it, if the function referred to in 

this rule is delegated to such a person, shall in its or his sole discretion 

determine whether or not a MEMBER is disabled for the purposes of this rule 

and the date upon which such disablement, if any, commenced. The BOARD, or 

the claims assessor, as the case may be, shall make its or his decision after- 

  

         (a)  considering such medical evidence as to the state of the MEMBER’s health 

as may be supplied to it or him; 

 

 (b)  consulting the MEMBER’s EMPLOYER; 

 

 (c)  consulting the MEMBER; and  

 

                (d)  having due regard to the disability assessment procedures established by 

the BOARD from time to time.”  

 

 [5.2] The first respondent also referred to the definition of “disabled” in the first 

respondent’s rules. In terms of Rule 25(1) of the first respondent rules, 

“disabled” essentially means that a member must be permanently 

incapable as a result of infirmity of body or mind, of performing the duties 

of the occupation or post in which the member was employed. Thus, the 

complainant must be permanently incapable of performing her duties as a 

result of her disability in order to qualify for a disability benefit. 

 

 [5.3] It is clear that Rule 25(4) of the first respondent’s rules confers a 

discretion on the board of trustees to determine whether or not a member 

is totally and permanently incapable of carrying out her own occupation 

and in turn, whether or not she is entitled to a disability benefit. This 

means that the inquiry is not whether or not the trustees are wrong in 

repudiating a claim but rather whether the decision they reached is 

reasonable on the evidence before them (see Southern Life Association 

Limited v Miller [2005] 4 BPLR 281 (SCA) at paragraphs 33-35 and the 

authorities referred to therein).  

 

 [5.4] In terms of administrative law, although the very purpose of a discretion is 

to allow the authority conferred with the discretion to arrive at its own 

decision, the authority is still required to exercise that discretion properly 

and it must not fetter its discretion (see Tobin v Motor Industry Pension 

Fund (1) [2001] 11 BPLR 2769 (PFA) at paragraph 6). In casu, the issue 

is whether the board exercised its discretion properly and did not fetter its 
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discretion by declining the complainant’s claim for a disability benefit.  

 

[5.5] The complainant submitted a medical report from Dr H Essa (Clinical 

Psychologist) in support of her claim. The apposite portion of Dr Essa’s 

report dated 9 February 2006 reads as follows:  

 

 “This is to certify that Daphney Mogatusi has been under treatment for Chronic 

Neuralgia, Chronic Cension Seacahes, Septic Ulcer Disease and a Major 

Depressive Episode since 14 March 2005. She has also been admitted on 

several occasions under various specialists for the above mentioned illnesses. 

Despite adequate and sustained treatment, the patient is not improving on 

treatment. Despite requesting her to resume duties, she has relapsed and 

remains unwell. As her treatment team, we have recommended a discharge 

from official duties based on her continued ill-health. She remains unfit for 

duties… .”  

 

[5.6] Dr H Essa indicated in a further report dated 7 April 2006 that the 

complainant’s prognosis for recovery is poor since she has been on 

prolonged treatment and added stress seems to be affecting the coronary 

area. He further indicated that the complainant remains permanently unfit 

for duties.  

 

[5.7] The complainant also submitted a report by Prof FJ Raal, of the 

department of medicine at the University of Witwatersrand.  The apposite 

portion of Prof Raal’s report dated 21 May 2006 reads as follows: 

 

 “Daphne Mogatusi has been attending the Lipid Clinic at the Johannesburg 

Hospital since April 2004. She has hyperlipedaemia and hypertension and 

already has established coronary artery disease. She required an angioplasty 

for her coronary disease in 2000. Daphne also has renal disease and was in 

renal failure in the past. Her health is therefore not good and she requires life 

long medication. She has been evaluated by both a Psychiatrist and Clinical 

Psychologist who both recommend boarding for medical reasons. I strongly 

support their recommendation. I am very concerned that Daphne’s work 

situation is adversely affecting her health, and is increasing her risk for 

progression of her coronary artery disease.”  

 

[5.8] The second respondent also indicated in its response that it has accepted 

the Dr Essa’s report that the complainant qualify for early retirement due 

to ill-health. It indicated that arrangements were made to accommodate 

the complainant in her work but she was not able to perform her duties as 

she was off-sick most of the time. It also submitted that the complainant 
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depleted her sick leave cycle due to her ill-health. 

 

[5.9] Although the second respondent’s submission does not touch on the 

permanence of the complainant’s condition, it does provide confirmation 

of the complainant’s inability to perform her normal work due to her 

illness. 

 

[5.10] Having regard to the medical reports submitted by the complainant and 

the second respondent, I am not convinced that the first respondent has 

investigated the merits of the complainant’s claim independently or at all. 

The first respondent has blindly relied on the medical reports submitted 

by the complainant without conducting its own investigation regarding the 

complainant’s condition. In any event, all the medical reports that were 

submitted by the complainant indicate that she is permanently incapable 

of performing her duties due to ill-health. There is nothing which suggests 

that the first respondent attempted to clarify the medical reports submitted 

by the complainant by seeking further medical information before 

repudiating the claim.  

 

[5.11] Further, the complainant’s condition and the amount of sick leave it 

necessitated several months appear to constitute grounds for her 

dismissal from employment by reason of incapacity. This in itself goes a 

long way to indicating that her condition might have been disabling to the 

extent that she was not fit for work in any capacity in her own or a related 

occupation. The medical reports submitted to the first respondent indicate 

that the complainant’s condition has not improved despite treatment and 

her recovery is poor. Moreover, they indicate that she remain 

permanently unfit for work. Despite these medical reports, the board of 

trustees failed to obtain more clarity on this issue. The conclusion is thus 

inescapable that the board of trustees of the first respondent has failed to 

exercise its discretion properly in failing to consider properly all the 

necessary medical evidence.  

 

[5.12] In light of the above, I am satisfied that the board of trustees failed to 

obtain all the necessary medical evidence, that is, it failed to take all 

relevant considerations into account in the exercise of its discretion and 

furthermore fettered its discretion by failing to apply its own mind to the 

complainant’s claim. Accordingly the board’s decision should be set aside 

on the grounds that it constituted an improper exercise of powers and 

amounts to maladministration causing prejudice to the complainant. 

 

[5.13] However, there is insufficient medical evidence to determine whether or 
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not the complainant qualifies for a disability benefit in terms of the rules of 

the first respondent. It is therefore appropriate for me to refer the matter 

back to the board for further investigation and medical assessment and to 

exercise its discretion afresh.  

 

6. RELIEF 

 

 [6.1] In the result, the order of this Tribunal is as follows: 

   

     [6.1.1] The decision of the board of trustees of the first respondent in 

respect of the complainant’s claim for a disability benefit is hereby 

set aside. 

 

      [6.1.2] The matter is referred back to the first respondent for further 

investigation, to obtain medical assessment and a fresh decision 

within six weeks of the date of this determination. 

 

      [6.1.3] The first respondent is directed to advise this Tribunal, the second 

respondent and the complainant of its decision within seven days 

of the decision and to furnish all relevant documentation and 

information in that regard. 

 
 

DATED AT JOHANNESBURG ON THIS            DAY OF                       2008. 
 
 
Yours faithfully 
 
 
 
 

      
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 
 
 

 


