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Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) – AJ JOOSTE (“the 
complainant”) v SOUTH AFRICAN RETIREMENT ANNUITY FUND 
(“the first respondent”) AND OLD MUTUAL LIFE ASSURANCE 
COMPANY (SA) LIMITED (“the second respondent”) 

 
1.Introduction 
 
[1.1]  The complaint concerns the decline in the quoted projected retirement 

values of the complainant’s retirement annuity provided by the second 
respondent from September 1988 until 8 December 2004.  

 
[1.2] The complaint was received by this office on 1 July 2005. A letter 

acknowledging receipt thereof was sent to the complainant on 17 August 
2005. On the same date letters were dispatched to the respondents giving 
them until 7 September 2005 to file their responses to the complaint.  

 
[1.3] Responses were received from the first respondent on 5 September 2005 

and 7 November 2005. This office also received a response from the 
second respondent on 7 November 2005 that was sent to the first 
respondent and copied to this office. These responses were forwarded to 
the complainant on 29 November 2005, in the event that he wished to 
make any further submissions. The complainant omitted to file any further 
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submissions. 
 
[1.4] Having considered the written submissions before this tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 
background facts are well known to all the parties, only those facts that are 
pertinent to the issues raised herein shall be repeated. The determination 
and reasons therefor appear below. 

 
2.Factual Background 
 
[2.1] The complainant commenced his membership of the first respondent on 1 

September 1988. The complainant retirement policy was to mature on 1 
September 2005. The complainant made a lump sum contribution of R71 
661.96 at the commencement of his retirement policy. He subsequently 
received letters from the second respondent concerning his projected 
retirement values in the first respondent from September 1989 until 8 
December 2004. 

 
3.Complaint 
 
[3.1] The complaint is that the complainant is not satisfied with the decline in 

the projected retirement values of his retirement policy. The complainant 
contends that it is impossible to accept the fact that his retirement capital 
of R955 681 (calculated at the highest growth rate) can be reduced to the 
lowest growth rate of R579 436. He submitted that this amounts to a 
39.37% reduction while the highest projected values were reduced by 5% 
from 15% to 10%. Further, he submitted that he understand that interest 
rates and inflation influence the projected values which were reduced from 
15% to 10%. However, he argued that he cannot accept a reduction of 
39% in the projected values.  

 
[3.2] Further, the complainant submitted that the projected value of R579 436 

as at 1 September 2005 is 21% lower as compared to the original 
projected value of R733 366. Moreover, he stated that it is 39% lower than 
the highest projected payment of R955 681.  

 
[3.3] Therefore, the complainant requested this tribunal to investigate the first 

respondent’s cost structure and its investment returns in order to find out 
whether it acted reasonably with the aim of achieving the highest possible 
return. 

 
4.Response 
 
   Technical point 
 
[4.1] The first respondent submitted that the complainant’s complaint does not 
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constitute a complaint in terms of the Act as it deals with the value of his 
policy and therefore concerns an insurance business. In support of this 
submission it stated, firstly, that the first respondent is a registered 
pension fund organization which operates exclusively by way of individual 
policies, issued by the second respondent to the fund in respect of its 
members. Secondly, it submitted that the policies issued to the first 
respondent by the second respondent, in its capacity as Long-term 
insurer, are “life policies”, defined in the Long-term Insurance Act, of 1998. 
Thirdly, it submitted that the policies are therefore regulated by the Long-
term Insurance Act. Fourthly, it submitted that the premiums payable to 
the insurer in terms of any such policy, albeit the contributions payable by 
the members to the first respondent, constitute the assets of the second 
respondent and are held by the second respondent in an untaxed 
policyholder fund in accordance with section 29(4) of the Income Tax Act. 
Lastly, it submitted that the first respondent, having been registered as an 
audit exempt fund has no assets other than claims against the second 
respondent in respect of the policies issued to it. 

 
[4.2] Further, the first respondent referred to Rule 4.2.1 in its rules which read 

as follows: 
 

“Each MEMBER’s retirement capital determined in terms of the ANNUTY 

POLICY shall be applied in purchasing a retirement annuity on such 
MEMBER’s life in accordance with the provisions of the ANNUITY POLICY.”  
 

[4.3] It referred to the definition of “ANNUITY POLICY” in Rule 1 which read as 
follows:  

 
“Any contract entered into between the FUND and the UNDERWRITER for the 

purpose of providing benefits under the FUND in respect of a MEMBER.”  
 

[4.4] It further referred to Rule 6.7 which provides: 
 

“All benefits payable by the FUND to MEMBERS and LIVES ASSURED are fully 

secured by the UNDERWRITER by means of ANNUITY POLICIES or CEDED 
POLICIES. The FUND’S liability in respect of benefits payable at retirement, 
death, ill-health retirement or disability shall not exceed the amount or amounts 
payable in terms of the ANNUITY POLICIES or CEDED POLICIES. Such 
amounts may be adjusted by the UNDERWRITER in respect of profits or losses 
which may arise under the FUND from time to time as the BOARD OF 
TRUSTEES subject to the approval of the ACTUARY may decide.”  

 

 The merits 
 

[4.5] The first respondent submitted that it received a report from the second 
respondent after referring the matter to it as it concerns insurance 
business. It submitted that the second respondent confirmed that the 
complainant’s submission that the value of his policy has been reduced as 
a result of excessive charges is incorrect. Further, it avers that given the 
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first respondent’s limited liability as set out in Rule 6.7, and the 
conclusions contained in the memorandum it received from the second 
respondent, it cannot be required to enhance the value of the 
complainant’s policy nor can it insist that the second respondent do so. 

 
[4.6] The first respondent attached a copy of a memorandum it received from 

the second respondent (Actuarial Services) regarding the projected values 
of the complainant’s retirement policy. With regards to the complainant’s  
contention that his projected retirement capital of R579 435.59 was 21% 
lower than the original quotation of R733 862, the first respondent 
indicated that he supported this submission with only the first page of a 
document entitled “Opgawe van Voordele”. It indicated that the 
complainant did not attach the rest of this document when he submitted 
his complaint to this tribunal.  

 
[4.7] Further, it pointed out that the memorandum indicates that the document 

that was issued to the complainant in 1988 provides that a guaranteed 
retirement value of R157 790.00 will be payable to him on 1 September 
2005. It further provides two projected retirement values of R467 546.00 
and R733 366.00. The document further states that the projected values 
are not guaranteed and that the actual benefits will depend on the actual 
bonuses declared.  

 
[4.8] Moreover, the actuaries of the second respondent indicated that the 

complainant’s final retirement value on 1 September 2005 amounted to 
R622 195.49, and that he elected to take a one-third commutation of R207 
398.50, from which income tax of R15 731.73 was deducted. An amount 
of R191 666.77 was then paid to him. It was further indicated that the 
remaining two-thirds (R414 796.99) was paid over to Liberty Life for the 
purchase of an annuity based on the complainant’s instructions. The 
actuaries indicated further that a monthly policy charge of R2.40 was 
deducted as provided in the policy contract, which amounts to R489.60 
over a period of 204 months of the policy term. 

 
5.Determination and reasons therefor 
 
   Technical point 
 

[5.1] There is no merit in the technical point raised by the first respondent. The 

crux of this complaint does not constitute long-term insurance business, 

but actually relates to a retirement annuity fund, which is a pension fund 

organization as defined in the Act. For the reasons more fully set out in 

Louw v Central Retirement Annuity Fund and Another [2005] 5 BPLR 622 

(PFA) at paragraphs [17] to [36] and authorities referred to therein, I 

cannot uphold the contention that this matter constitutes “long-term 

insurance business” over which this tribunal has no jurisdiction.  
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[5.2] Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in 

Central Retirement Annuity Fund v Adjudicator of Pension Funds & 

Another [2005] 8 BPLR 655 (C) at 660D-E confirmed the jurisdiction of this 

office and stated:  

 

  “The Rules of the Fund set out its essential purpose as being to provide 

benefits to members upon retirement. The fact that application may be 

exempt in terms of the applicable law from audit cannot exempt it from 

playing a role in the fulfillment of its purpose. In any event, applicant is a 

pension fund organization and has separate legal personality in terms of 

s51(a) [sic] of the Act. It cannot simply be treated as an illusionary ‘go 

between’ the members such as second respondent and Sanlam Life. It 

should be accountable to its members and hence be subject to the discipline 

of the Act’s complaint mechanism.”  

 

[5.3]  The technical point is therefore dismissed. 

 

  The merits 

 

[5.4]  Since it is impossible for life insurance companies to give accurate 

predictions of the value of future benefits, they employ illustrative growth 

rates as a basis for estimating the value of future benefits. This is 

especially so in market-linked portfolios. Thus, two illustrative growth rates 

are normally used: a higher one to illustrate future values against a higher 

inflationary backdrop, and a lower one using a lower inflationary 

environment as a backdrop.  

 

[5.5]  The complainant submitted that his projected retirement value of R579 

436 as at 1 September 2005 is 21% lower than the original projected value 

of R733 366. He submitted that it is 39% lower that the highest projected 

payment of R955 681. However, the complainant’s assertion cannot be 

accepted as proof that he has actually suffered financial loss as a result of 

the fluctuations in the projected values. This is because the projected 

future values, being mere estimates, are not guaranteed values that have 

accrued to a member. 

 

[5.6]  The memorandum from the actuarial services of the second respondent 

also indicated that the complainant was provided with a document in 1988 

which stated that the projected values are not guaranteed and that the 

actual benefit will depend on the actual bonuses declared. It is also 

evident that the document that was issued to the complainant in 1988 
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stated clearly the factors affecting his actual benefit and the fact that the 

projected values are not guaranteed. The apposite portion of the 

document that was issued to the complainant titled “Opgawe van 

Voordele” under the paragraph starting with “Veronderstellings” read as 

follows:  

 

  “Geprojekteerde waardes is nie gewaarborg nie en is onderhewig aan: 

 

          1.    Betaling van bydraes wanneer verskuldig. 

  2. Die aanname dat die polis onveranderd bly tot die datum waarop       

waardes genoteer word. 

          3.    Die handhawing van huidige berekeningsmetodes.  

            4.  ‘n Veronderstele industrie standard onkoste en rentkoers basis is   

gebruik by die berekening van die geprojekteerde waardes.”   

 

[5.7]  Therefore, it is clear that the document provided that the projected values 

are not guaranteed and that they depend, inter alia, on the payment of 

premiums and that the industry standard costs and interest rate basis is 

used to calculate the complainant’s projected values. Thus, the 

complainant was aware of the factors affecting his actual retirement value 

and the fact that the projected values are not guaranteed maturity values. 

 

[5.8]  With regards to the issue of costs, the report from the second 

respondent’s actuarial services indicates that a monthly charge of R2.40 

was deducted over a period of 204 months during the term of the 

complainant’s policy. It attached a copy of the policy document that was 

issued to the complainant which confirm that an administration fee of 

R2.40 was payable for his policy. It follows that the second respondent 

was entitled to deduct a fee for administration as provided for in the policy 

document that was issued to the complainant. Further, the complainant did 

not submit anything to proof that the costs were high or that they affected 

his retirement benefit adversely. 

 

[5.9]  In the result, the complaint cannot succeed. 

 
 
DATED AT JOHANNESBURG ON THIS            DAY OF                       2008 
 
 
 
 
 
Yours faithfully 
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MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


