
 

 

IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN JOHANNESBURG) 

 
                                                         CASE NO: PFA/GA/21890/2007/RM 

 

In the complaint between: 

 

F JACOBS                                                          Complainant 

 

and  

 

DE BEERS PENSION FUND            Respondent 

 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT, NO. 24 OF 1956 (“the Act”) 

________________________________________________________________ 

 
1. Introduction 

 

1.1 The complaint concerns the payment of the non-member spouse’s 

pension interest by the respondent fund before the member becomes 

entitled to any benefit from the respondent. The complainant also 

complains about the quantum of the pension interest she will receive. 
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1.2 The complaint was received by this office on 30 November 2007. On 25 

January 2008 the complaint was sent to the respondent for a response by 

22 February 2008. A response from the respondent’s attorney, Mr. D.M. 

Rabe, which was also forwarded to the complainant, was received on 5 

March 2008. The complainant replied on 16 March 2008 by advising that 

she awaits the determination of this tribunal. 

 

1.3 After considering the written submissions before this tribunal, it is 

considered unnecessary to hold a hearing in this matter. This tribunal’s 

determination and reasons therefor appears below. 

 

2. The background facts 

 

2.1 The complainant was wedded to Mr. B.D. Emerton (“Mr. Emerton”), who 

is a member of the respondent fund. Mr. Emerton instituted divorce 

proceedings in the High Court of South Africa, Witwatersrand Local 

Division (“High Court”) and Moshidi J granted a decree of divorce on 25 

November 2005. The divorce settlement agreement that formed part of 

the divorce order makes provision for, inter alia, the payment of pension 

interest to the complainant. The relevant section of the divorce settlement 

agreement reads as follows:  

 

  “7. PENSION INTEREST 

 

7.1 The Plaintiff is a member of the De Beers Pension Fund, membership 

number 5355826. 

 

7.2 The parties agree that the Defendant is entitled to an amount of R45 

625,00 (FORTY FIVE THOUSAND SIX HUNDRED AND TWENTY FIVE 

RAND) (“the pension capital”) of the Plaintiff’s pension interest as 

defined in Section 1 of the Divorce Act 70 of 1979, as amended, and the 

benefit shall be paid to the Defendant by the Plaintiff when the pension 

benefits are paid to the Plaintiff. 
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7.3 The parties agree that interest shall accrue on the pension capital from 

the date of grant of a decree of divorce, at the rate at which the Plaintiff’s 

pension benefit accrues and that such interest shall be paid to the 

Defendant when the pension benefits are paid to the Plaintiff. 

 

7.4 The parties agree that the Plaintiff shall deduct from the pension capital, 

an amount equal to the tax which will be payable by the Plaintiff on the 

pension capital and interest, before paying the pension capital and the 

interest to the Defendant. 

 

7.5 The said Pension Fund is authorised and requested to make an 

endorsement accordingly in their records.” 

 

2.2 In October 2007 the complainant approached the respondent for payment 

of her pension interest, but they refused to pay her the pension interest in 

terms of the divorce settlement agreement.  

 

3. The complaint 

 

3.1 In crisp terms the complainant submits that she is entitled to receive her 

pension interest from the respondent in terms of the divorce settlement 

agreement, but the respondent is presently unlawfully withholding 

payment to her.  The complainant also queries the quantum of the 

pension interest payable in terms of the divorce settlement agreement, 

suggesting that she ought to receive a greater benefit. 

 

4. The response 

 

4.1 Mr. D.M. Rabe of Des Rabe Attorneys Incorporated responded on behalf 

of the respondent. Mr. Rabe firstly submitted that the respondent fund 

does not have to respond to the complaint about the quantum of the 

complainant’s pension interest in terms of the divorce settlement 
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agreement.  

 

4.2 Secondly, with regard to the payment of pension interest to the 

complainant, the respondent submits that: 

 

4.2.1 The decree of divorce provides for payment by Mr. Emerton of a share of 

the pension interest when the pension benefits are paid to him. 

 

4.2.2 No reference is made to the respondent in the divorce decree, neither is 

there any order made which binds the respondent in any way to make 

payment of pension interest directly to the complainant. 

 

4.2.3 The provisions of section 37D(1)(d) and (e) do not apply to the 

complainant’s divorce because the decree of divorce was granted before 

the coming into operation of the amended sections, viz. 13 September 

2007. 

 

4.3 In the circumstances, the respondent prays that the complaint against it 

be dismissed. 

 

5. Determination and reasons therefor 

 

5.1  This tribunal firstly addresses the complainant’s complaint regarding the 

quantum of the pension interest stipulated in the divorce settlement 

agreement.  The definition of “pension interest” in section 1 of the Divorce 

Act, no. 70 of 1979 (“Divorce Act”) does not prescribe any minimum, or 

maximum, percentage that may constitute pension interest. Therefore, it 

is in the hands of the divorcing parties to agree on the amount of pension 

interest to be paid to the non-member spouse (see Old Mutual Life 

Assurance Company (SA) Limited and Another v Swemmer [2004] BPLR 

5581 (SCA) (“Swemmer”) at paragraph 23). In the present matter it is 
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clear that the complainant and Mr. Emerton agreed on a figure of R45 

625 as the pension interest payable to the complainant and this was 

made an order of the court. The complainant cannot now claim a greater 

amount than what she had agreed to in the divorce settlement 

agreement. Therefore, the complainant’s complaint about the quantum of 

pension interest contained in the divorce settlement agreement is 

dismissed. 

 

5.2  The complainant’s second complaint is that she has not been permitted 

access to her pension interest (either to take her pension interest in cash 

or to transfer it to another approved retirement fund) by the respondent 

fund despite the fact that the Pension Funds Amendment Act, no. 11 of 

2007 (“the new Act”)  now allows her to do so.  

 

5.3  While this tribunal has ruled that the provisions of the new Act concerning 

divorce benefits applies to divorces that were granted before 13 

September 2007 (see for example Cockcroft v Mine Employees Pension 

Fund (PFA/WE/11234/06/LS issued on 3 October 2007) (“Cockcroft”), it 

was conditional upon the existence of an enforceable court order that 

compelled the pension fund involved to endorse its records and to pay 

the pension interest to the non-member spouse when due. Pension funds 

will only endorse their records if the court order complies with sections 

7(7) and 7(8) of the Divorce Act, as well as the definition of “pension 

interest” in section 1 of the same act (see Swemmer at paragraph 20). 

Section 7(8) of the Divorce Act is pertinent to the present complaint and it 

reads as follows: 

 

 “Notwithstanding the provisions of any other law or of the rules of any pension 

fund- 

 

(a) The court granting a decree of divorce in respect of a member of such a 

fund, may make an order that- 
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(i) Any part of the pension interest of that member which, by virtue of 

subsection (7), is due or assigned to the other party to the divorce action 

concerned, shall be paid by that fund to that other party when any 

pension benefits accrue in respect of that member;  

(ii) an endorsement be made in the records of that fund that that part of the 

pension interest concerned is so payable to that other party; 

 

   (b) …”             underlining added 

 

5.4  Thus, in the present complaint this tribunal needs to first satisfy itself that 

a valid court order exists that compels the respondent to endorse its 

records and pay over pension interest to the complainant when it is due. 

Paragraph 7.2 of the divorce settlement agreement states that the 

pension interest of R45 625.00 will be paid by Mr. Emerton to the 

complainant when he receives payment of his pension benefit from the 

respondent. The settlement agreement, which was made an order of 

court, does not require the respondent to pay over the pension interest to 

the complainant when it is due. Thus, the court order does not comply 

with the requirements of sections 7(7) and 7(8) of the Divorce Act and the 

respondent cannot be compelled to comply with the order as it stands. All 

the complainant has at present is a personal right against Mr. Emerton 

(not the respondent) in the event that he does not pay the complainant 

her share of his pension benefit when the respondent pays it to him. 

 

5.5 Therefore, in the absence of an enforceable court order compelling the 

respondent to pay the agreed amount of pension interest to the 

complainant, this tribunal cannot order the respondent to pay any monies 

over to the complainant at present. The complainant will have to 

approach the high court with a view to amending the divorce order before 

the respondent fund can be ordered to pay any divorce benefit to the 

complainant. 
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6. Relief 

 

6.1 In the result, the complaint cannot succeed. 

 
DATED AT JOHANNESBURG ON THIS THE     DAY OF      2008 
 
 
 
 
 
 
 
 
MAMODUPI MOHLALA 
Pension Funds Adjudicator  
 


