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                           Please quote our reference: PFA/GA/5583/2005/SM 
 
 
 
 
 
Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) – S SEDUMEDI AND OTHERS 
(“the complainants”) v NMG CONSULTANTS AND ACTUARIES (PTY) 
LTD (“the first respondent”), HUDACO FRICTION PROVIDENT FUND 
(“the second respondent”) & HUDACO FRICTION (PTY) LTD (“the 
third respondent”) 
 
 

1. Introduction 
 
1.1  The complaint concerns the alleged maladministration by the first 

respondent in paying benefits to the members of the Hudaco Friction 
Provident Fund (“the second respondent”) according to benefit 
statements that were issued on 31 January 2005 instead of the initial 
benefit statements that were issued on 1 July 2004.  

 
1.2 The complaint was received by this office on 27 September 2005. On 29 

September 2005 we sought a reformulation of the complaint. The 
reformulated complaint was received by this office during November 2005 
and a letter acknowledging receipt thereof was sent to the complainant 
on 17 November 2005. On the same date a letter was dispatched to NMG 
Consultants and Actuaries (Pty) Ltd (“the first respondent”) giving it until 8 
December 2005 to file its response to the complaint. A response was 
received from the first respondent on 8 December 2005. This response 
was forwarded to the complainant on 15 February 2006. On 28 February 
2006, this office received the complainant’s reply.  
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1.3 After reviewing the written submissions before this tribunal it is 
considered unnecessary to hold a hearing in this matter. The 
determination and reasons therefor appear below. 
 

2. Factual Background 
 
2.1 The complainant lodged this complaint on his behalf and on behalf of 127 

members of the second respondent. He was employed by Mintex Don 
Company from 1987, which was later changed to Hudaco Friction (Pty) 
Ltd (“the third respondent”). The second respondent was initially 
administered by Alexander Forbes until its administration was transferred 
to the first respondent on 1 November 2001. The complainant received 
benefits statements on 1 July 2004 which indicated his benefits with the 
second respondent. He also received new benefits statements on 31 
January 2005 which reflected his benefits with the second respondent. 
The third respondent was liquidated in December 2004 and as a result 
approximately 76 members of the second respondent were retrenched. 

 
3. Complaint 
 
3.1 The crux of this complaint is that the first respondent paid benefits to the 

members of the second respondent according to benefit statements that 
were issued on 31 January 2005. He contends that the amounts reflected 
in the statements that were issued on 31 January 2005 are less than the 
amounts that were indicated in the initial benefit statements that he 
received on 1 July 2004. The complainant further submits that the first 
respondent administered the fund negligently as reflected in a report by 
Nkonki Auditors. Further, he stated in his reply that the first respondent 
acknowledged that some discrepancies occurred when it captured his 
fund values from Alexander Forbes. 

 
 The report from Nkonki Auditors 
 
3.2 The complainant submitted a report from Nkonki Auditors in support of 

the complainant’s submission that the administrators acted negligently in 
administering the second respondent. The report confirmed that the 
payments that were made to the members who were retrenched in 
December 2004 differs significantly from the benefit statements that were 
issued in July 2004. It indicates that the financial statements for 31 
December 2004 reflect a negative net asset value. It further indicates that 
the member balances provided to the first respondent by Alexander 
Forbes were correctly taken onto the administrator’s Quantum system as 
at 1 November 2001.  

 
3.3 Further, it states that the Quantum system was used until August 2002 

and was subsequently replaced by an excel spreadsheet and later by the 
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Everest system. The report noted further that there was no administrative 
system in place between August 2002 and February 2003, except for the 
use of the excel spreadsheet. It points out that the Everest system was 
introduced in February 2003. 

 
3.4 The information on the Everest system was retrospectively captured from 

July 2002. It states that the administrator acted negligently by not having 
a system in place between August 2002 and February 2003. The report 
notes further that there was no evidence that a proper audit and sign-off 
of the take-on balances for 30 June 2001, 1 November 2001 and July 
2002 on the administrator’s systems had been conducted.  

 
3.5 Further, it indicates that in January 2005, the first respondent adjusted 

member accounts by R5 274 426.24 on the basis that they were 
overstated. The auditors discovered that the adjustments relate to the tax 
free portion of member’s contributions and duplicated monthly member 
contributions from 1 November 2001 to June 2002. They also discovered 
that there was an overstatement of the member contributions of 
approximately R4 707 034.12. This amount was duplicated by the first 
respondent while implementing the Everest system. Further, it was 
indicated that an amount of approximately R332 969.92 was overpaid to 
members who withdrew from the second respondent before 1 July 2004. 
Moreover, it was stated that members who exited the the second 
respondent in September 2004 were overpaid by approximately R1 398 
387.20.  

 
4. Response 
 
4.1 Ms L J Kukard, the director of the first respondent, filed a response on 

behalf of the first respondent. She indicated at the outset that the 
administrator of the fund is People Administrator Services (Pty) Ltd 
(“People Administrator”), which is an associated company of the 
administrator. Accordingly she argues that the respondent is not the 
administrator of the second respondent and that no order should be 
made against it. However, she states that she filed the response as the 
director of People Administrator due to the fact that it is the administrator 
of the second respondent.  

 
4.2 She submits that People Administrator captured the member balances 

provided by Alexander Forbes correctly and loaded them on its Quantum 
system. She avers that Old Mutual declared a final bonus on their 
guaranteed portfolio on 30 June 2002. In order to recalculate the 
investment income for each member, People Administrator requested 
Alexander Forbes to furnish it with the share of fund values and the 
member contributions for the periods 1 July 2001 to 31 October 2001. It 
was contended that the revised data was captured onto an excel 



 

 

4 

spreadsheet in order to apply the bonus. She pointed out that a bona fide 
error occurred when the revised data was incorrectly captured in that the 
member portion of the share of fund was duplicated. The incorrect values 
were subsequently captured onto a new administrative system, (“the 
Everest system”) in February 2003. It was further argued that members 
who had exited the second respondent prior to July 2004 received an 
overpayment in respect of their benefit entitlement resulting in an 
increased liability to the second respondent. It was further stated that this 
liability was compounded when members were granted housing loans in 
excess of their net withdrawal benefits.  

 
4.3 Further, it was contended that this administrative error was discovered 

when People Administrator calculated the withdrawal benefits of 
members prior to their retrenchment. People Administrator started to 
recalculate the values of the members who were being retrenched 
between January and February 2005 in order to determine the correct 
values of their share of the fund. It was submitted that a meeting was 
subsequently held where members were notified of the error and the fact 
that their benefit statements as at 1 July 2004 were overstated. The 
members were also provided with the correct benefit statements together 
with letters explaining the aforesaid error. Further, it was indicated that 
members who were exiting the second respondent were paid on the 
basis of their rectified benefit statements as there were sufficient assets 
in the second respondent to meet its liabilities.  

 
4.4 Moreover, it was argued that the assets of the second respondent have 

been restored following the appointment of GAB Robins International 
Loss Adjustors to investigate its liability. It was stated that a total amount 
of R2 195 000.00 was paid to the second respondent in respect of its 
professional indemnity claim. It was further indicated that the balance of 
the claim, which is estimated at R130 000.00, will be paid to the second 
respondent as soon as it is finalised. Therefore, it was argued that People 
Administrator denied that they acted negligently by using an incorrect 
system. Further, it was indicated that members were paid their correct 
values and that they were not entitled to the overstated amounts as 
contained in the inflated benefit statements dated 1 July 2004.  

 
5.  Determination and reasons therefor 
 

5.1  The first issue that needs to be determined is whether the administrator 

acted negligently and, as a result thereof maladministered the second 

respondent by sending “overstated” benefit statements to the members of 

the second respondent. If so, the second issue which falls for 

determination is whether the said maladministration caused the 

complainant any loss.  
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5.2  It is common cause that the first respondent acknowledged that the 

benefit statements that were issued to the members of the second 

respondent were different to the previous statements which were issued 

on 1 July 2004. It further acknowledged that this was as a result of an 

error that occurred when the members’ data were incorrectly captured on 

its system. The apposite portion of section 7D of the Act reads as follows:  

 

   “The duties of a board shall be to- 

 

      (a)  ensure that proper registers, books and records of the operations of the 

fund           are kept, inclusive of proper minutes of all resolutions passed by 

the board; 

 

   (b)  ensure that proper control systems are employed by or on behalf of the 

        board; 

       (c)  ensure that adequate and appropriate information is communicated to the 

members of the fund informing them of their rights, benefits and duties in 

terms of the rules of the fund; 

 

  (d)  …”  

 

5.3  It has been held that these duties are delegated to the administrators of 

the fund, who must perform them in a manner which is consistent with the 

stated object of the board. The failure to perform those duties precisely 

and completely constitutes maladministration of the fund (see Bermann v 

ABSA Consultants & Actuaries (Pty) Ltd and Others [2002] 4 BPLR 3347 

(PFA) at 3352 C-D).  

 

5.4  According to the report compiled by Nkonki Auditors, it is clear that the 

first respondent did not have a proper control system when it captured 

the member’s data from Alexander Forbes. The report indicated that the 

first respondent’s systems caused a duplication of members’ 

contributions and an overstatement of members’ benefit statements. 

Further, the report indicated that the first respondent acted negligently by 

not having a system in place between August 2002 and February 2003. 

There was further no evidence that a proper audit and sign-off of the 

take-on balances for 30 June 2001, 1 November 2001 and July 2002 had 

been conducted on the first respondent’s systems.  

 

5.5  Therefore, for the first respondent to issue benefit statements without 

having proper control systems in order to avoid administrative errors 

amounts to maladministration, which is inconsistent with the objects of 



 

 

6 

their delegated duties.  

 

5.6  Having found that the first respondent breached its statutory duties, the 

next issue which falls for determination is whether the complainant has 

suffered a loss as a result of the conduct of the first respondent. The 

complainant stated in his reply that the first respondent should have paid 

benefits to the members of the second respondent according to the 

benefit statements that were issued on 1 July 2004. However, the first 

respondent argued that the members of the second respondent who were 

retrenched in December 2004 received their correct benefits from the 

second respondent. It further indicated that members were provided with 

the correct benefit statements together with letters explaining the error 

that occurred when it captured their data on its system. The complainant 

has not disputed the veracity of the first respondent’s submission in this 

regard.  

 

5.7  Further, the report from Nkonki Auditors indicated that members who 

withdrew from the second respondent before 1 July 2004 were overpaid 

by approximately R332 969.92. It further indicated that members who 

existed the second respondent in September 2004 were overpaid by 

approximately R1 398 387.20. In any event, the complainant has failed to 

submit any proof that the failure of the first respondent to have a proper 

control system caused him any loss or prejudice. Moreover, he failed to 

submit anything which indicates that he would have received a greater 

benefit had the first respondent implemented a proper control system at 

the time when the administration of the second respondent was 

transferred to it. Therefore, the first respondent cannot be ordered to pay 

benefits to members on the basis of incorrect and overstated benefit 

statements. 
 
5.8  In the result, the complainant’s complaint cannot succeed. 
 
 
DATED AT JOHANNESBURG ON THIS            DAY OF                       2008. 
 
 
Yours faithfully 
 
 

 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


