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                                                                CASE NO: PFA/GA/12257/2007/FM  

                                                                                 

In the complaint between: 
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1. Introduction 

 

[1.1] The complaint concerns the alleged unlawful withholding by the first respondent of 

certain monies from the complainant’s withdrawal benefit on the complainant leaving 

the service of the first respondent and withdrawing from the second respondent on 

25 April 2006. 

 

[1.2] The complaint was received by this office on 20 January 2007. A letter 

acknowledging receipt of the complaint was sent to the complainant on 8 February 

2007. On the same date a letter was dispatched to the third respondent giving it until 

9 March 2007 to file a response to the complainant’s complaint. A response dated 

10 December 2007 on behalf of the second and third respondents was received 

from the third respondent on the same date.  On 4 January 2008 a letter was 

addressed to the complainant giving him until 15 January 2008 to file a reply to the 

second and third respondents’ response. This letter elicited no reply from the 

complainant. On 29 January 2008 a letter joining the first respondent as a party to 

the proceedings and requiring it to furnish a response to the complaint by 12 

February 2008 was sent to the first respondent. A response dated 12 March 2008 

was received from the first respondent on the same date. After reviewing the written 

submissions before this tribunal, it is considered unnecessary to hold a hearing. The 

determination and reasons therefor appear below. 

 

[1.3] Save for setting out only those essential facts that are pertinent to the issues        

raised herein, the tribunal shall not burden this determination by repeating the 

background facts as they are well-known to the parties.   

    

2. Facts in brief 

 

[2.1] The complainant was a member of the second respondent during the tenure of his 
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employment with the first respondent until his resignation from the first respondent 

and his exit from the second respondent on 25 April 2006. 

 

[2.2] The second respondent is a pension fund approved and registered as such and falls 

within the ambit of a pension fund organization as defined in section 1 of the Act.  

 

[2.3] The third respondent is the administrator of pension funds approved as such by the 

registrar of pension funds in terms of section 13B of the Act and administers the 

second respondent. 

 

[2.4] On termination of the complainant’s service with the first respondent, the 

complainant became entitled, in terms of the rules of the second respondent, to a 

withdrawal benefit payable by the second respondent. 

 

[2.5] The third respondent, in its capacity as the administrator of the second respondent, 

paid an amount of R32 202.49 representing the complainant’s withdrawal benefit 

and remitted same to the first respondent for onward transmission to the 

complainant. 

 

[2.6]  The first respondent is withholding the complainant’s withdrawal benefit and              

refuses to effect payment of same on the grounds that the complainant owes the 

first respondent money in respect of a loan granted to the complainant by Nedbank 

for the purchase of a motor vehicle. The first respondent guaranteed the loan 

granted to the complainant. 

 

[2.7] Such withholding by the first respondent of the complainant’s withdrawal benefit 

now forms the subject-matter of this complaint. 
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3. Complaint 

 

[3.1] The complainant is perturbed at the withholding of his withdrawal benefit by the first 

respondent. He asserts that he was deceived and coerced by the first respondent to 

sign a contract to the effect that in the event of him leaving the service of the first 

respondent, the motor vehicle concerned would become the property of the first 

respondent and further that the first respondent would be entitled to utilise the 

proceeds of his withdrawal benefit from the second respondent to pay the 

outstanding balance on the motor vehicle. 

 

[3.2] The complainant puts his averment in the following terms: “In Jan 2005 I was 

approached by Mr De Bruleis [the director of the first respondent] saying that the 

company is willing to help me get a vehicle through the bank as I am blacklisted and 

could not get finance myself. I excepted the offer and was contacted by Nedbank to 

sign the contract (sic). There was no other contract signed as to ownership of the 

vehicle between me and the House of Busby [the first respondent]. In April 2006 I 

resigned and left the company. Mr De Bruleis contacted me in May 2006 and said I 

must come see him urgently. On the 17
th
 of May 2006 I went to go see Mr De 

Bruleis where I was handed a contract stating that if I leave the company the vehicle 

becomes their property and that they have the right to my provident money to pay 

for the vehicle. I never realised that the contract was dated 17 May 2005 and not 

2006… I at first refused to sign but Mr De Bruleis said that it is perfectly legal 

according to law and that they have full right to do that…Not knowing the law I 

excepted what he said to be true and left (sic)…” 

 

[3.3] The complainant further says that when he approached the third respondent for the 

payment of his withdrawal benefit, he was advised that the first respondent had 

given instructions for the proceeds of his benefit to be paid to it. 
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[3.4] It is submitted that the contract that the complainant was made to sign by the first 

respondent should have been given to him at the time of purchase of the motor 

vehicle instead of a month after the complainant had left the service of the first 

respondent. 

 

[3.5] It is the complainant’s further submission that it is illegal for the first respondent to 

keep his hard-earned money. 

 

[3.6] The complainant seeks the adjudicator to intercede on his behalf to enable the 

resolution of the matter. 

 

4. Responses 

 

[4.1] A response on behalf of the second and third respondents was submitted to this 

office by the third respondent. The office is furthermore in receipt of a response 

from the first respondent. 

 

 The first respondent 

 

[4.2] The first respondent admits that the complainant was in its employ from 1 July 2002 

to 25 April 2006. It is further admitted that the first respondent stood as a guarantor 

for a loan granted by Nedbank to the complainant to enable him to purchase a 

motor vehicle. 

 

[4.3] It is averred that after having guaranteed the loan, the first respondent sold the 

motor vehicle to the complainant on condition that should he default on the payment 

of the monthly instalments and cause the motor vehicle to be repossessed by 

Nedbank, the first respondent would retain all the funds due to the complainant to 

enable it to mitigate any loss it may incur as a result of it having stood as a 

guarantor for the loan. 
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[4.4] The motor vehicle was repossessed by Nedbank on account of non-payment by the 

complainant, so states the first respondent, and the amount of the outstanding debt, 

it is further stated, was R79 220.07. The first respondent further states that in its 

capacity as a guarantor for the loan, it, in May 2007, settled the outstanding debt 

which at the time amounted to R87 651.00. The motor vehicle was, according to the 

first respondent, then sold by it for R60 000.00 resulting in a loss to the first 

respondent of R27 651.00. 

 

[4.5] The first respondent says that its intention in withholding the complainant’s 

withdrawal benefit is to deduct its loss of R27 651.00 from the proceeds thereof and 

that it has on several occasions contacted the complainant so that it can hand him 

the remainder of his withdrawal benefit of R4 551.19 but to no avail. The first 

respondent goes so far as to request this office to encourage the complainant to 

attend at its offices so that he can recover the balance of his withdrawal benefit. 

 

[4.6] Finally, it is the first respondent’s submission that the allegations made by the 

complainant are vague and embarrassing as well as unsubstantiated. 

 

 The second and third respondents 

 

[4.7] Succinctly put, the third respondent confirms having effected payment of the 

complainant’s withdrawal benefit in the amount of R33 712.24 (the first respondent 

says the amount is R32202.49 and this amount corresponds with the amount 

mentioned in the third respondent’s other correspondences). The cheque for this 

amount, states the respondent, was handed to the broker to the second respondent 

who then handed it to the first respondent.     

 

[4.8] A submission is made that payment of the complainant’s withdrawal benefit was 

made in accordance with the rules of the second respondent and further that the 
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first respondent is in a better position to provide an explanation as to the 

whereabouts of the complainant’s withdrawal benefit. 

 

5. Determination and reasons therefor 

 

[5.1] The essence of the complaint is that a dispute of fact or law has arisen in relation to 

the second respondent between the first respondent, on the one hand, and the 

complainant, on the other.     

 

[5.2]   The provisions of section 37A and section 37D are germane to this complaint. 

Section 37A reads: 

 

  “37A Pension benefits not reducible, transferable or executable 

 

(1) Save to the extent permitted by this Act, the Income Tax Act, 1962 (Act No.58 of 

1962), and the Maintenance Act, 1998, no benefit provided for in the rules of a 

registered fund (including an annuity purchased or to be purchased by the said 

fund from an insurer for a member), or right to such benefit, or right in respect of 

contributions made by or on behalf of a member, shall, notwithstanding anything 

to the contrary contained in the rules of such a fund, be capable of being 

reduced, transferred or otherwise ceded, or of being pledged or hypothecated, or 

be liable to be attached or subjected to any form of execution under a judgment 

or order of a court of law, or to the extent of not more than three thousand rand 

per annum, be capable of being taken into account in a determination of a 

judgment debtor’s financial position in terms of section 65 of the Magistrate’s 

Court Act, 1944 (Act No. 32 of 1944), and in the event of the member or 

beneficiary concerned attempting to transfer or otherwise cede, or to pledge or 

hypothecate, such benefit or right, the fund concerned may withhold or suspend 

payment thereof: Provided that the fund may pay any such benefit or any benefit 

in pursuance of such contributions, or part thereof, to any one or more of the 

dependants of the member or beneficiary or to a guardian or trustee for the 
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benefit of such dependant or dependants during such period as it may determine. 

(my emphasis)”. 

 

  (2) (a)… 

 

       (b)…  

 

  (3)… 

 

        (a)… 

 

        (b)… 

 

        (c)… 

 

        (d)…” 

    

[5.3] In terms of section 37A, a pension benefit may not be reduced in any form 

whatsoever other than in the limited instances as set out in the Act itself. The policy 

behind section 37A is to protect members’ pension benefits. 

 

[5.4] The purpose of section 37D1(b) is to protect the employer’s right to recover housing 

loans and to compensation for certain losses caused to the employer by the 

wrongful conduct of the member. In terms of section 37D1(b), on which the first 

respondent seeks to rely, provides as follows in this regard: 

 

          “(1) A registered fund may- 

(a) ….. 

(b) Deduct any amount due by a member to his employer on the date of his retirement 

or on which he ceases to be a member of the fund , in respect of- 
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(i) (aa)  a loan granted by the employer to the member for any purpose              

            referred to in section 19(5)(a); or 

 

(bb) any amount for which the employer is liable under  a guarantee 

furnished in respect of a loan by some other person to the member for 

any purpose referred to in section 19(5)(a), 

 

to an amount not exceeding the amount which in terms of the Income Tax 

Act, 1962, may be taken by a member or beneficiary as a lump sum benefit 

as defined in the Second Schedule to that Act; or 

               

(ii) compensation (including any legal costs recoverable from the   member in a 

matter contemplated in subparagraph (bb) in respect of any damage caused 

to the employer by reason of any theft , dishonesty, fraud or misconduct by 

the member, and in respect of which- 

(aa) the member has in writing admitted liability to the employer; or 

 

(bb) judgement has been obtained against the member in any court 

including a magistrate’s court, 

 
 

from any benefit payable in respect of the member or a beneficiary in terms 

of the rules of the fund, and pay such amount to the employer concerned;” 

 

[5.5] It is common cause between the parties that in the instant case the requirements of 

section 37D have not been met. No court judgment or a legally valid admission of 

liability by the complainant has been obtained by the first respondent. Even if the 

first respondent had instituted legal action resulting in a judgment in its favour, this 

would be of little assistance in the present matter as the compensation had to relate 

to damage caused to the first respondent by reason of theft, dishonesty, fraud or 

misconduct by the complainant. In other words, the misconduct by the complainant 

had to include an element of dishonesty for a lawful deduction to be made in terms 
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of section 37D.  

 

[5.6] In summation, no allegation has been made by the first respondent that the 

withholding and/or deduction was a lawful deduction for a housing loan in terms of 

section 19(5) or that it was in respect of compensation for certain losses caused to 

the first respondent by the wrongful conduct of the complainant. Consequently the 

withholding and/or deduction of the amount of R32 202.49 by the first respondent is 

not lawful. 

 

[5.7] In the matter of Buytendorp v Combined Motor Holdings Pension Fund and 

Another [2003] 5 BPLR 4641 (PFA) at paragraph 17, dealing with the same issue, 

it was held that: 

 

           “From the foregoing, it is clear that the debt relating to the balance of the purchase price of a 

motor vehicle does not fall within any of the recognised categories of deductions allowed by 

section 37D. Thus, the written authorisation for the deduction thereof from the Complainant’s 

pension benefits is of no force and effect…”  

 

[5.8]    In the premises, the complainant is entitled to relief that would place him in the 

same position he would have been had the unlawful withholding and/or deduction 

not been made. 

 

6    Relief 

 

 The order of this tribunal is therefore the following:  

 

[6.1] It is declared that the first respondent’s withholding and/or deduction 

of the amount of R32 202.49 from the complainant’s withdrawal 

benefit is unlawful. 
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[6.2] The first respondent is ordered to pay the complainant R32 202.49 

together with interest thereon at the rate calculated at 15,5% per 

annum from 1 June 2006 to the date of payment, within four weeks of 

the date of this determination.     

 

 

 

DATED at JOHANNESBURG on this       day of                                           2008 

 

 

Yours faithfully 

 

 

 

 

 

MAMODUPI MOHLALA 

PENSION FUNDS ADJUDICATOR 

 

 

 

 


