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Please quote our reference: PFA/WE/3896/05/CN 
 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956: BM HOLLOWAY v SOUTH AFRICAN 
RETIREMENT ANNUITY FUND & OLD MUTUAL LIFE ASSURANCE 
COMPANY (SA) LIMITED 
 
Introduction 
 

1. Having considered the complaint that was received by this office on 14 
June 2005, as well as further written submissions, I consider it 
unnecessary to hold a hearing in this matter.  My determination and 
reasons therefor appear below.  

 
2. In December 2005 an announcement was made of a Statement of Intent 

between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the 
life assurers would commit themselves to certain minimum standards in 
respect of retirement annuity funds and endowment policies. Although the 
statement is not binding on this office, we nevertheless referred all 
retirement annuity fund complaints (including this one) back to the 
management boards and life assurers administering these funds with a 
view to facilitating an amicable resolution of the complaint between the 
parties without the intervention of this office. This matter was referred for 
settlement to the fund and administrator on 20 January 2006. The parties 
were given 30 ordinary days to settle the matter failing which this office 
would determine the complaint in the ordinary course. Many complaints 
were settled on this basis but the settlement terms were not divulged to 
this office. However, on 19 April 2006 you informed my assistant that an 
offer to settle the matter was not and that we should proceed with our 
investigation and adjudication of your complaint. It is with that brief 
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background that we now determine this complaint in the ordinary course. 
 
3. The background facts are well known to all the parties, so I shall not 

burden this ruling by repeating them here.  For the sake of clarity, I need 
to mention that although originally your complaint related to two retirement 
annuity policies, namely policy numbers 4256627 and 10864562, the 
aspect of the complaint relating to the latter has been resolved to your 
satisfaction.  It will therefore not be dealt with in this ruling.  

 
The complaint 
 

4. Your complaint concerns, firstly, the reduction of your fund value by an 
amount of R4 591.52 in respect of unrecouped expenses by Old Mutual 
Life Assurance Company (SA) Limited (“the insurer”), in its capacity as the 
administrator and/or investor of the assets of the South African Retirement 
Annuity Fund (“the fund”) when you ceased making contributions to the 
fund on 1 September 2002. Secondly, you are aggrieved at the fund’s 
refusal to accede to your request to transfer your membership to Absa 
Investment Management Services.  

 
5. You are contending that the fund and the insurer should be ordered to 

credit your fund value with the amount by which it was reduced when you 
ceased making contributions, and that you should be allowed to transfer 
your membership to the above-named entity as it will allow you to reduce 
or increase your contributions without incurring huge costs.   

 
The responses 
 
Technical point 
 

6. The fund submits that your grievance concerns “insurance business” and 
is thus not “a complaint” as defined in the Act.  It concludes that I therefore 
have no jurisdiction to investigate and adjudicate upon this complaint.  

 
 
 
 
 
The merits 
 

7. On the issue of your transfer to a fund of your choice, the fund states that 
its rules do not allow for the cessation of membership in circumstances 
other than those set out in rule 2.3.  The fund concludes that your case 
falls outside the instances set out in rule 2.3 and that therefore the fund 
cannot accede to your request.  It goes on to state that even if its rules did 
allow you to transfer out of the fund, it doubts that Absa Investment 
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Management Services is an approved retirement annuity fund as defined 
in the Income Tax Act.   

 
8. The insurer states that no penalty was levied when you prematurely 

ceased making contributions to the fund, but that actuarial rules were 
applied which entitle the insurer to recover costs that were incurred at the 
inception of the contract and would ordinarily have been recouped over 
the term of the contract. According to the insurer, your investment value 
was reduced by an amount of R4 591.52 so as to recover the unrecouped 
expenses.   

 
Determination and reasons therefor 
 
Technical point 
 

9. There is no merit in the technical point raised by the fund. The crux of this 
complaint does not constitute long-term insurance business, but actually 
relates to a retirement annuity fund, which is a pension fund organization 
as defined in the Act.  For the reasons more fully set out in Louw v Central 
Retirement Annuity Fund and Another [2005] 5 BPLR 622 (PFA) at 
paragraphs [17] to [36] and the authorities referred to therein, I cannot 
uphold the contention that this matter constitutes “long-term insurance 
business” over which I have no jurisdiction.  

 
10. Furthermore, Davis J (in whose judgment Le Grange AJ concurred) in 

Central Retirement Annuity Fund v Adjudicator of Pension Funds & 
Another, [2005] 8 BPLR 655 (C), (“the de Beer judgment”), at 660D-E 
confirmed the jurisdiction of this office and stated:  

 
“The Rules of the Fund set out its essential purpose as being to provide benefits 
to members upon retirement.  The fact that applicant may be exempt in terms of 
the applicable law from audit cannot exempt it from playing a role in the fulfillment 
of its purpose.  In any event, applicant is a pension fund organization and has 
separate legal personality in terms of s51(a) [sic] of the Act. It cannot simply be 
treated as an illusionary ‘go between’ the members such as second respondent 
and Sanlam Life. It should be accountable to its members and hence be subject 
to the discipline of the Act’s complaint mechanism.” 
 

11. The technical point is therefore dismissed. 
 
 
 

The merits 
 
 

12. It is not clear from your complaint whether the financial services institution 
to which you wish to transfer your investment is an approved retirement 
fund organization or not.  If not, the fund in this case is correct in refusing 
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to effect such a transfer.  It would be acting in contravention of the law if it 
were to do so.  

 
13. The Income Tax Act requires a retirement annuity fund to make provision 

in its rules for a transfer to another approved retirement annuity fund 
before retirement. That the rules of this fund do not make that provision is 
not the complete answer because the fund must act according not only to 
its rules, but also according to the applicable legislation (see Mostert NO v 
Old Mutual Life Assurance Company (South Africa) Limited [2001] 8 BPLR 
2307 (SCA) at paragraph [30]).  

 
14. Because you do not say whether or not the ABSA investment which you 

wish to transfer to is an approved retirement annuity fund, I am unable to 
rule on this issue. 

 
15. It remains to be determined whether the insurer had the requisite authority 

to reduce your investment value so as to recoup outstanding expenses 
when you ceased making contributions to the fund. The fund’s authority to 
do so has to be spelt out in the policy document and/or in its rules. The 
fund has referred to rule 3.4(a) as authority for it to reduce your investment 
value, while the insurer has pointed me to Clause 2(c).  

 
16. Rule 3.4(a) provides as follows:  

 
“NON-PAYMENT OF CONTRIBUTIONS 
(a) In respect of a MEMBER: 
On non-payment (in respect of any one ANNUITY POLICY issued in respect of a 
MEMBER) of periodic contributions or instalments thereof to the FUND within the 
days of grace allowed by the UNDERWRITER, such MEMBER shall be deemed to 
have discontinued contributions and shall retain such fully paid-up reduced benefits 
under that ANNUITY POLICY as the UNDERWRITER shall determine...”  
 

17. Clause 2(c) reads as follows: 
 

“Outomaties Opbetaalde Voordele 
In die geval van die nie-betaling van premies nadat daar voldoes in aan die 
kwalifiseerde voorwaardes soos in Afdeling 4 van Die Bylae uiteengesit, word hierdie 
polies outomaties ‘n opbetaalde versekering vir ‘n verminderde Basiese Voordeel.  
Bykomende voordele wat dan van toepassing is, eindig outomaties…” 
 

 
18. The rule provides for the payment of “paid up reduced benefits” in the 

case where a member has prematurely ceased to make contributions. 
This can only refer to the basic benefit that will be payable when the 
member reaches the agreed retirement age since benefits are only 
payable upon retirement, death or disability.  None of these events have 
occurred in your case, thus there can be no call for the insurer to reduce 
your investment value to recover unrecouped expenses. Likewise, Clause 
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2(c) refers to a “verminderde basiese voordeel”.  The same considerations 
apply insofar as the provisions of the policy document are concerned.  

 
19. As neither the rules nor the provisions of the policy document authorize 

the insurer to reduce your investment value, neither the fund nor the 
insurer may reduce it solely by reason of your stopping your contributions 
to the fund.  The Court’s dictum in the Tek case regarding the trustees’ 
duty to act strictly in accordance with the rules is of application here. There 
is also nothing in the Income Tax Act or the Pension Funds Act that allows 
for this (cf. Mostert NO at paragraph [30]). 

 
20. The trustees of the fund are, moreover under a duty to ensure that the 

terms of any underlying contract taken out in respect of, and for the benefit 
of, a member are adhered to by the other contracting party. They may not 
simply wash their proverbial hands of all responsibility.  Section 7C of the 
Act codifies the common law fiduciary duty owed by trustees to the 
beneficiaries on behalf of whom they hold trust assets.  In this sense 
members are in a similar position to trust beneficiaries.  Rule 8.4 
incorporates this approach in delineating the duties of the board of 
trustees in the following terms: 

 
“In pursuing the object in terms of Rule 8.1, the BOARD OF TRUSTEES shall- 
 

(a) take all reasonable steps to ensure that the interests of MEMBERS in terms 
of these RULES and the provisions of the ACT are protected at all times, 

 
(b) act with due care, diligence and good faith; 

 
(c) avoid conflicts of interest; 

 
(d) act with impartiality in respect of all MEMBERS and beneficiaries…” 

 
21. In this regard, the words of Davis J (in whose judgment Le Grange AJ 

concurred) in Central Retirement Annuity Fund v Adjudicator of Pension 
Funds and Others [2005] 8 BPLR 655 (C) at 660C-E, are apposite:  

 
“The basis of the complaint was that applicant [Central Retirement Annuity Fund] as 
the holder of the policy on the life of a member, was neither obliged nor entitled 
simply to allow Sanlam Life [the insurer] to charge whatever costs and charges it 
chose to levy and to accept whatever investment bonuses that it chose to declare 
from time to time without first satisfying itself through its own management committee 
of the reasonableness or adequacy thereof.  
 
The Rules of the Fund set out its essential purpose as being to provide benefits to 
members upon retirement. The fact that applicant may be exempt in terms of the 
applicable law from audit cannot exempt it from playing a role in the fulfillment of its 
purpose. In any event, applicant is a pension fund organization and has separate 
legal personality in terms of s51(a) (sic) of the Act.  It cannot simply be treated as an 
illusionary ‘go between’ the members such as second respondent and Sanlam Life. It 
should be accountable to its members and hence be subject to the discipline of the 
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Act’s complaint mechanism.” (emphasis supplied)   
 

22. On the issue of the charges levied by the insurer, Davis J stated as follows 
(at 663E-G):  

 
“It follows that the reasonableness of the total charges levied by the insurers from 
time to time in respect of the administration of the fund and the apportionment thereof 
among beneficiaries are considerations of which account must be taken by 
Applicant’s management committee.  Similarly, the reasonableness of investments 
effected and maintained by the insurer for the fund from time to time should be 
examined by the management committee, if the latter is to fulfill its fiduciary 
responsibilities to members.  In addition, the adequacy of disclosure of information 
which is critical to the interests of members, such as an adequate and fair 
explanation as to the meaning of documents which provide illustrative values at the 
inception of the contract as well as the adequacy of disclosure by the insurer to 
members from time to time, must, in the light of the analysis advanced, comprise part 
of the responsibilities of the management committee of applicant.” 

 
23. For the above reasons, I am satisfied that the fund was not entitled to 

permit the levying of the amount of R4 591.52 against your investment 
value since it was not authorized to do so by the rules and the policy 
document.  

 
Relief 
 

24. In the result, the order of this Tribunal is the following:  
 
25.1. Old Mutual Life Insurance Company (SA) Ltd (“the insurer”) had no 

authority to reduce the complainant’s investment value by an amount 
of R4 591.52 solely by reason of her having stopped contributing to the 
fund.  

 
25.2. The insurer is ordered, within six weeks of the date of this ruling, to 

credit the complainant’s investment value in the fund with the amount 
of R4 591.52, together with interest thereon at 15.5% per annum, 
calculated from 1 September 2002 to the date of such crediting.  

 
 
 
 
 

25.3. The complaint relating to the transfer to Absa Investment Management 
Services is dismissed. 

 
 

 
SIGNED IN CAPE TOWN ON THIS DAY OF    2006 
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Yours faithfully 
 
 
 
……………………….. 
VUYANI NGALWANA  
PENSION FUNDS ADJUDICATOR 
 


