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IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN JOHANNESBURG) 

      Case No:  PFA/GA/1198/00/LS 

In the complaint between: 

V A Mes                                           Complainant 

 

and  

 

Art Medical Equipment Pension Fund (now liquidated)                        First 

Respondent 

Liberty Life Association of Africa Limited                           Second Respondent 

M G Thobois                                           Third Respondent 

Francis Thobois                                Fourth Respondent 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT, 24 OF 1956 (“the Act”) 
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____________________________________________________________________

_ 

 

INTRODUCTION 

 

[1] On 22 March 2005, this tribunal handed down a preliminary ruling in the 

following terms: 

 

“(1) A rule nisi is hereby issued calling upon the third respondent, Mr MG 

Thobois, to show cause, if any, on or before 30 April 2005 why the 

following order should not be made final: 

  

MG Thubois is ordered to pay damages to the complainant equal 

to the insured benefit in terms of clause 3 of the schedule to the 

rules of the first respondent (now liquidated) together with interest 

thereon at the prescribed rate from 30 November 1998 to date of 

final payment. 
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(2) In the event of the third respondent, Mr MG Thobois, failing to make 

any written representations in this regard by the aforesaid date, this 

ruling will be confirmed and made final with effect from that date.” 

 

[2] The above preliminary ruling (now reported as Mes v Art Medical Equipment 

Pension Fund (Now Liquidated) and Others (2) [2005] 4 BPLR 332 (PFA)) 

was made upon consideration by me that “it [was] fair that Mr MG Thobois be 

afforded an opportunity to respond” to the preliminary findings in the ruling 

since there was no evidence on the papers before me that he had been served (as 

was ordered by the previous adjudicator on 29 August 2001 before his 

resignation) with the preliminary determination of 29 August 2001 together 

with all the documents filed in respect of the matter. 

 

[3] The third respondent has now submitted written submissions which I shall 

consider. He raises a number of issues of a preliminary kind with which I shall 

deal before considering the merits of his defence. 

 

[4] The preliminary determination handed down by my predecessor on 29 August 

2001 is reported as Mes v Liquidator of Art Medical Equipment Pension Fund 
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and Another (1) [2005] 4 BPLR 326 (PFA). The facts appear from those two 

determinations but for the sake of completeness I shall summarise them here.  

  

FACTUAL BACKGROUND IN SUMMARY 

 

[5] When the complainant’s late husband passed away on 15 December 1998, a 

death benefit became payable in terms of clause 3 of the schedule to the rules of 

the first respondent of which he was a member. The third respondent was the 

first respondent’s sole trustee and it appears the complainant was the deceased’s 

sole dependant. In terms of the rules, all benefits under the fund were to varying 

degrees secured by a policy of assurance concluded with the second respondent 

which acted both as underwriter and administrator of the fund. 

 

[6] At all material times clause 3 of the fund rules provided for payment of both an 

insured and uninsured death benefit in the event of a member’s death. An 

uninsured death benefit comprised the member’s share of the fund. An insured 

death benefit consisted of a lump sum amount equal to three times fund salary 

plus a spouse’s pension equal to 50% of the member’s fund salary at the date of 

death. Following Professor Murphy’s determination of 29 August 2001 the 
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complainant received payment of the uninsured benefit in the total amount of 

R119 027,26 inclusive of late payment interest. This amount, says the 

liquidator, was paid in two instalments of R30 000 and R89 027,26. Whatever 

the amount eventually paid to her as uninsured benefit is not now the subject of 

this determination. What now remains is the determination of payment of the 

insured benefit. 

 

[7] Payment of the insured benefit was subject to Liberty Life accepting liability. 

Following the lapsing of the underlying policy as a result of non-payment of 

premiums by the first respondent after numerous warnings, Liberty Life refused 

to accept liability for the insured benefit. It is clear from the facts (as discussed 

in paragraphs [12]-[17] of the determination of 22 March 2005) that the 

underlying policy lapsed before the complainant’s husband’s death. In the 

result, Liberty Life cannot lawfully be held liable for the insured benefit. 

 

[8] The question that then arises is whether the trustees of the fund (in this case the 

third respondent) should be held liable for the loss suffered by the complainant 

by reason of the third respondent failing to act with due care and diligence and 

ensuring that members’ interests are protected at all times. In this regard a brief 
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exposition of the legal position is necessary. 

 

 

DETERMINATION AND REASONS THEREFOR 

The legal position 

 

[9] The duties of pension fund trustees are to be found in the rules of the fund, 

various pieces of legislation and common law (Mostert NO v Old Mutual Life 

Assurance Company (SA) Limited [2001] 8 BPLR 2307 (SCA) at paragraph 

[30]). Because the fund in this case has taken out a policy with an insurer in 

order to fund its liabilities to members of the fund, some of these duties appear 

in the policy document. For example, it was the duty of the third respondent in 

terms of the policy document to ensure that premiums (in effect pension fund 

contributions deducted from members’ salaries) are paid over to Liberty Life 

within 7 days after the end of the month for which they were payable. That is an 

obligation the third respondent had toward Liberty Life under the policy. It was, 

however, also a duty that he had toward members to ensure that their individual 

policies do not lapse.  
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[10] Section 7C of the Pension Funds Act, 24 of 1956 (“the Act”) requires fund 

trustees to direct, control and oversee fund operations in accordance with 

applicable laws and rules of the fund and, in so doing, take all reasonable steps 

to ensure that members’ interests in terms of the rules and the Act are protected 

at all times and to avoid conflicts of interest. Section 7D(d) imposes a duty on 

fund trustees to ensure that contributions are paid timeously in accordance with 

the Act. “Timeously” in this case finds definition in section 13A(3)(a)(iii) of 

the Act and it means the third respondent had a duty to ensure that contributions 

were forwarded to Liberty Life within 7 days after the end of the month for 

which they were payable. Interest at the prescribed rate (currently 15,5% per 

annum) is payable in respect of each contribution forwarded later than the 

period prescribed by section 13A(3)(a)(iii). What is more, failure to forward 

contributions timeously constitutes a criminal offence which, on conviction, is 

punishable by a fine not exceeding R2000 (section 37(1)). It could never have 

been the legislature’s intention that a criminal conviction should be visited 

upon fund members who would have had nothing to do with the late payment 

of their contributions to the insurer. The only person for whom such a sanction 

could have been intended in funds whose assets consist exclusively of 

insurance policies is the trustee. 
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[11] The Financial Institutions (Investment of Funds) Act, 39 of 1984 (“the 

Investment of Funds Act”) also imposes certain duties on trustees. Section 2(a) 

of that Act requires a trustee, in the control and administration of contributions 

to the fund, to observe the utmost good faith and exercise proper care and 

diligence. Failure to comply with these duties constitutes a criminal offence 

which, on conviction, may result in a fine not exceeding R10 000 or 

imprisonment for a period not exceeding 10 years or to both such fine and 

imprisonment. In addition, the trustee could be liable to the financial institution 

or beneficiary thereof for any damage suffered by the institution or beneficiary 

as a result of such failure (see section 9(1)). 

 

[12] There can be no doubt in my view that these provisions were intended also for 

the kind of situation with which we are here confronted. Firstly, the Investment 

of Funds Act imposes the section 2(a) duties on an “official … of a financial 

institution … who … controls or administers any funds of the institution … 

held by or on behalf of the institution for any beneficiary”. A “financial 

institution” is defined with reference to the Financial Services Board Act, 97 of 

1990 which in its definition of “financial institution” includes a pension fund. 
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As trustee of the pension fund here in issue, the third respondent is an “official” 

of the “financial institution” as defined. Secondly, as trustee of the fund the 

third respondent “controls and administers” monies paid into the fund. Section 

2(a) requires that he does so with proper care and diligence on pain of a 

criminal conviction and a R10 000 fine or 10 year prison term (or both) 

together with liability to the beneficiary of the “financial institution” as defined 

for any damage that beneficiary may have suffered as a result of the trustee’s 

failure to comply with these duties. As widow of a deceased’s member of the 

fund the rules of which provide for an insured benefit upon death of a member, 

the complainant is clearly a beneficiary of the pension fund who has suffered 

financial loss as a result of the third respondent’s failure to ensure contributions 

were forwarded to the insurer timeously thus avoiding lapsing of the policy. In 

allowing the underlying policy to lapse, resulting in Liberty Life repudiating the 

complainant’s claim, the third respondent failed to act with care and diligence 

as section 2(a) of the Investment of Funds Act requires of a pension fund 

trustee. In the result, there is no merit in the third respondent’s argument that 

his liability is to the (now liquidated) fund and not the complainant. 

 

[13] The Financial Institutions (Protection of Funds) Act, 28 of 2001 (“the 
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Protection of Funds Act”) repealed the Investment of Funds Act and came into 

effect on 23 November 2001. It imposes similar duties on a person in the third 

respondent’s position. The only difference is that this Act makes no mention of 

liability to a beneficiary, and imprisonment is for a 15 year period and not 10. 

The third respondent now pounces on the omission of liability to a beneficiary. 

He says section 10(2) of the Protection of Funds Act provides that breach of 

section 2 duties may result in a compensation order in favour not of a 

beneficiary of the fund but in favour of the “institution or principal concerned”, 

namely, fund itself. But on a proper construction of the definition, “institution” 

is not reference only to the fund. It incorporates “any person … [who] has or 

had a direct or indirect interest in [the] financial institution” concerned (see 

paragraph (c) of the definition of “institution”). The complainant is clearly such 

a person and so has every right – upon a finding that the third respondent is 

indeed liable – to a compensation order against the third respondent. I have 

already held (in paragraph [23] of the determination of 22 March 2005) that the 

adjudicator has the power to make that order. 

 

[14] I now consider the third respondent’s submissions. 
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Preliminary issues 

“Unfair and untenable” procedure 

[15] The third respondent says it is “unfair and untenable” that he should be given 

an opportunity to deal with the complaint for the first time “some six years after 

the complaint is made”. He says it is equally “unfair and untenable” that he 

should be required to prepare “a comprehensive reply” to the ruling of 22 

March 2005 “within a short period”.  

 

[16] Neither submission is factually correct. The complaint was received by this 

office on 4 April 2000. Pursuant to section 30F of the Act, a copy of the 

complaint was forwarded to the second respondent, as administrator of the 

fund, under cover of a letter dated 11 May 2000 for response within 30 days of 

that letter. There was nothing remiss about that because this office has 

traditionally referred complaints against administered funds (or trustees thereof) 

to the fund’s administrator since the administrator runs the business of the fund 

on brief from the trustee. Complaints against self-administered funds have 

traditionally been referred to the employer. The fund in this case was 

administered by the second respondent which, in preparing a response, was 

correctly expected to refer those aspects of the complaint with which it could 
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not deal directly to the trustees and/or participating employer. No response ever 

came from the sole trustee (third respondent) or the employer. In fact the fund’s 

liquidator has confirmed that it forwarded the complaint and preliminary ruling 

to the third and fourth respondents and received no response from either of 

them.  

 

[17] A year later on 25 July 2001, evidently after it had come to this office’s 

attention that the fund was in liquidation (it would appear that this development 

was not known at the time the letter of 11 May 2000 was sent to the second 

respondent), another letter to which the complaint (with annexures) was again 

attached was on that date sent to the liquidator of the fund for response by 7 

September 2001. The liquidator’s response came on 10 August 2001 

confirming, among other things, that the fund had been provisionally 

liquidated; attaching copies of provisional liquidation accounts; advising that 

the third respondent was the sole trustee of the fund and managing director of 

the first respondent; and confirming that a cheque in respect of arrear 

contributions drawn by the fourth respondent on the fund’s brokers, NMG 

Consultants and Actuaries (Pty) Ltd, had been returned to drawer. It was, with 

respect, quite proper and reasonable of the previous adjudicator to expect that 
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the liquidator (who stepped in the shoes of the fund’s sole trustee) would refer 

those aspects of the complaint with which he (the liquidator) was not 

acquainted to the trustee, namely, the third respondent. As it happens, he did. 

 

[18] In a letter dated 22 November 2001 addressed to one MF Thobois of Wright 

Rose-Innes Incorporated – a firm of attorneys now representing the third 

respondent – the first respondent’s liquidator confirmed (following a telephone 

conversation during which MF Thobois agreed to this) that correspondence in 

respect of third and fourth respondents would be directed through that firm. It 

was in that letter that the liquidator – pursuant to the erstwhile adjudicator’s 

order – confirmed that he would be forwarding all the relevant documents in the 

complaint (including the complaint, the preliminary ruling of 29 August 2001 

and all other relevant correspondence and documents) by post “as they are 

bulky”. This was apparently done soon thereafter. As there was no evidence in 

the file that this had indeed been done, this office sought confirmation from the 

liquidator on 26 March 2006 who promptly confirmed same the following day 

in writing. When he heard nothing further from the third and fourth respondents 

(or their attorneys), the liquidator says he assumed that they had communicated 

directly with this office. I have no reason to question the liquidator’s 
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submission in this regard. 

 

[19] The charge that he was given a “short period” to file submissions in relation to 

the rule nisi of 22 March 2005 is also without merit for at least two reasons. 

The first is that there is evidence that he was given a copy of the complaint, the 

preliminary ruling and other relevant documents as far back as November 2001 

and so would not have become alive to the issues raised in the determination for 

the first time in 2005. Secondly, in line with the office’s statutory mandate to 

dispose of complaints expeditiously, it is the well-known policy of this office 

(at least since appointment of the present adjudicator) that respondents are 

given 30 ordinary days within which to file responses to a complaint. That 

policy extends to submissions in respect of rules nisi (which are issued 

sparingly). But the third respondent was afforded 40 days within which to file 

his submissions. He took 12 more days (alleging that he only came to know of 

the complaint and the preliminary ruling when the current adjudicator 

forwarded them to him)  and eventually filed them on 12 May 2005.  

 

[20] In the result, the third respondent’s charge of “unfair and untenable” procedure 

is not borne out by the facts and is thus without merit. 



 Final Draft  Page 15 

 

 

 Poor health 

[21] The third respondent says because of poor health he has not been able to 

prepare a detailed response. He says he has been in poor health “over the past 

three years and especially since January 2005” when he was admitted to 

hospital for major surgery. He then annexes a hospital admission form as 

evidence of this. 

 

[22] I cannot accept this as sufficient ground for not responding to the complaint and 

the preliminary ruling of 29 August 2001. The relevant papers in this complaint 

(including both the complaint and Professor Murphy’s preliminary ruling) were 

forwarded to the third respondent as far back as November 2001 through his 

attorney, MF Thobois, who had agreed to that arrangement. The third 

respondent did not make any submissions in response thereto. Moreover, the 

date of admission that appears on the hospital admission form on which the 

third respondent relies is 11 May 2005. That hardly explains why no response 

was filed for a period of three years since November 2001. Even if I were to 

accept that his poor health endured for “the past three years” since 12 May 
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2005 (the date of the response in which this allegation is made), that still leaves 

the five month period from November 2001 to April 2002 within which a full 

and comprehensive response could have been prepared and filed. This is 

particularly so since there appears to be an attorney in the family who is a 

director of the firm now representing him. Thus, difficulties in securing the 

services of an attorney would, if made, not have availed the third respondent. 

 

[23] There is thus no merit in the submission that the third respondent was prevented 

by poor health from preparing and filing full submissions timeously. 

 

 

The Merits 

 

[24] On the merits, the gravamen of the third respondent’s argument is that the 

participating employer “was in financial difficulty and had come to rely on the 

intermediary to assist it in resolving matters with [Liberty Life]”. He says the 

intermediary (in advising that unpaid contributions could be “made good” from 

the employer’s reserve account) misled him. He then questions why the 

intermediary was not joined in this matter. While he admits that “contributions 
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were not paid over” to Liberty Life, he blames that on the refusal of a former 

shareholder and director of the participating employer to countersign cheques 

some of which were intended for payment of contributions. He says in any 

event he did not derive any personal benefit from non-payment of contributions 

and that the “only person to have benefited therefrom” is the former 

shareholder and director referred to earlier who he says is “a man of substantial 

wealth”, whereas he faces personal liabilities (in respect of which judgments 

have apparently been obtained against him) in excess of R30 million. 

 

[25] The argument about a co-shareholder and director’s refusal to countersign 

cheques cannot be sustained. The third respondent himself says in his 

submission that two of three people are charged with signing cheques in excess 

of R1000. They are him, the co-shareholder-cum-director and someone from 

the participating employer’s auditors. He does not explain why he could not 

obtain a countersignature from the employer’s auditors if he could not prevail 

on the co-shareholder to countersign. 

 

[26] The financial difficulties argument can also not be sustained. It was the third 

respondent’s duty as trustee to ensure that contributions were paid within 7 
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days after the end of every month for which they were payable. The employer’s 

financial difficulties should not have been his concern. In any event, his duty in 

the circumstances – in consultation with Liberty Life and with the approval of 

members of the fund – was to submit a scheme to the registrar under section 18 

of the Act intended to bring the fund into a financially sound condition. If 

nothing else, that could have bought him at least three months to resolve issues 

of the fund’s financial difficulties (and indirectly those of the participating 

employer). The trouble was that he was tangled up both as majority shareholder 

and managing director of the participating employer (which was apparently in 

financial difficulties), on the one hand, and as sole trustee of the fund (who had 

a duty to ensure contributions were paid on time by the employer) on the other. 

It is thus no surprise that his vision of what his primary role was as trustee of 

the fund was blurred. 

 

[27] As regards the intermediary’s alleged role in this saga I have this to say. While 

the intermediary’s alleged advice as regards arrear contributions being met 

from the reserve account was correct (see proviso (i) to rule 3.3 of the rules), 

this tribunal nonetheless has no jurisdiction over intermediaries in respect of 

advice they may have given to trustees or employers. For that, there is the FAIS 
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Ombudsman. It was thus not open for this tribunal to join the intermediary in 

this case. 

 

[28] Finally, that the third respondent derived no personal benefit from non-payment 

of contributions is not the test for whether or not he should be held liable for 

damages suffered by the complainant as a result of such non-payment. The test 

is whether there is any causal link between non-payment and the financial loss 

suffered. Clearly there is, because Liberty Life would legally have been liable 

to pay up had the policy not lapsed. The policy lapsed because contributions 

were not forwarded to Liberty Life for over 6 months (a much longer period 

than the prescribed 7 days after the end of the month for which each 

contribution was payable). Moreover, the third respondent has advanced no 

proof for his allegation that his former co-shareholder-cum-director benefited 

from the non-payment of contributions. What is more, that the third 

respondent’s former co-shareholder-cum-director is “a man of substantial 

wealth” is no reason to join him in these proceedings. He was not the trustee of 

the fund. 

 

[29] In the result, the third respondent is personally liable to compensate the 
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complainant for the financial loss she suffered by reason of his failure to 

exercise his duties with proper care and diligence, namely, ensuring that 

contributions are forwarded to Liberty Life timeously with a view to averting a 

lapsing of the underlying policy resulting in the complainant’s claim for an 

insured benefit being repudiated by Liberty Life. 

 

RELIEF 

 

[30] The rule issued on 22 March 2005 is thus confirmed. What that means is that 

the third respondent is ordered to pay damages to the complainant equal to the 

insured benefit in terms of clause 3 of the schedule to the rules of the first 

respondent (now liquidated) together with interest thereon at the prescribed rate 

from 30 November 1998 to date of final payment. In more precise terms, the 

third respondent is ordered to pay the complainant three times the deceased’s 

fund salary as at the date of death, 15 December 1998 (less any deductions 

permissible in terms of the Act), plus an annual pension equal to 50% of the 

deceased’s fund salary as at the date of death payable over the lifetime of the 

complainant. Interest reckoned at 15,5% per annum from 30 November 1998 
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until date of final payment is to be paid in respect of both payments. Payment is 

to commence within 6 weeks of the date of this determination. 

 

DATED at JOHANNESBURG THIS THE          DAY OF                                   2006. 

 

       

VUYANI NGALWANA 

PENSION FUNDS ADJUDICATOR 

Section 30M filing: High Court 
 


