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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24 OF 1956 (“the Act”) – SA WINNAN (“the 
complainant”) v MINE EMPLOYEES PENSION FUND (“the first 
respondent”), RL WINNAN (“the second respondent”), PB WINNAN 
(“the third respondent”), HJ WINNAN (“the fourth respondent”), BL 
TIMMINS (“the fifth respondent”) 

 
 
1. Introduction 
 

1.1 The complaint concerns the distribution of a benefit by the 
respondent following the death of Mr Edward Winston Winnan 
(“the deceased”). 

 
1.2 The complaint was received by this office on 28 February 2007. A 

letter acknowledging receipt thereof was sent to the complainant 
on 19 April 2007. On 20 April 2007 a letter was despatched to the 
first respondent giving it until 21 May 2007 to file its response to 
the complaint. A response was received from the first respondent 
on 9 May 2007.  On 12 September 2007, RL Winnan, PB Winnan, 
HJ Winnan and BL Timmins were all joined as respondents in 
terms of section 30G(d) of the Act and were required to respond to 
the complainant’s complaint by no later than 3 October 2007.  The 
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replies from the third and fifth respondents were received by this 
office on 1 October 2007 and fourth respondent’s reply was 
received on 3 October 2007. The second respondent however 
omitted to reply.   

 
1.3 After reviewing the written submissions it is considered 

unnecessary to hold a hearing in this matter. The determination 
and reasons therefor appear below. 

 
 
2. Factual Background 
 

2.1 The deceased, was a pensioner member of the first respondent.  
He was married to Sheila P Winnan, who passed away in 1995 
and four children, now majors, were born out of the marriage 
(namely Roger L Winnan, Paul B Winnan, Hilton J Winnan and 
Belinda L Timmins) who are herein cited as the second, third, 
fourth and fifth respondents respectively. On 22 March 1997, the 
deceased signed a beneficiary nomination form in which he 
nominated his four children to each receive 25% of the death 
benefit. 

 
2.2 As a result of the death of his wife, the deceased, at the age of 79 

years, married Mrs Susann Aletta Winnan, the complainant, on 25 
May 2004. The deceased had a will drawn on 4 February 2006 
wherein he bequeathed his entire estate to his grandson, Caleb 
Winnan.  The deceased passed away on 19 February 2006.  

 
2.3 The first respondent’s investigating team compiled a 25 page 

report, for the Trustees’ Claims Committee, regarding the financial 
and personal circumstances of the complainant and the four major 
children.  This report was used by the trustees when allocating the 
benefit. The report revealed that Roger L Winnan, age 51 years, 
Paul B Winnan age 48 years, Hilton J Winnan age 43 and Brenda 
L Timmins age 36, are all married and financially stable and self- 
supporting. 

  
2.4 The report further revealed that the complainant was unemployed. 

Her source of income was the monthly pension of R 2 126.52, 
which she receives from the respondent.  She resides at the flat 
they shared with the deceased before he passed away and 
according to the title deed, the flat is registered in the deceased’s 
name (as per the information supplied by the complainant and 
deceased’s children).   
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2.5 The benefit available for distribution is R 135 260.40.  The trustees 
allocated 20% of the benefit to the complainant and each of the 
major children.  However, the trustees have withheld payment of 
the allocations to the beneficiaries pending the ruling of this 
tribunal. 

 
 
3. Complaint 
 

3.1 The complainant states that she is unemployed and her only source 
of income is the monthly spouse’s pension of R 2 126.52 paid by the 
respondent.  The complainant further supplied uncertified copies of 
medical records indicating that she had to undergo a hip 
replacement operation on 19 November 1994 and was still receiving 
treatment at the Addington Hospital. 

  
3.2 The complainant is aggrieved by the trustees’ decision to distribute 

the benefit between her and the deceased’s four major children.  
She argues that the four major children are self-supporting and 
financially independent, and thus the entire benefit should be 
allocated her. 

 
 

4. Responses 
 

4.1 This office received a response from the first, third, fourth and fifth 
respondents.  

 
First respondent’s response 

 
4.2 The first respondent concedes that the complainant receives a 

spouse’s pension of R2 126.52 which will be increased annually 
based on the CPIX.   

 
 
4.3 The first respondent submits that its investigating team tasked with 

presenting the matter to the Trustees’ Claims Committee compiled 
a report that excluded irrelevant submissions.  The 25 page report 
compiled by the investigating team showed that there is severe 
personal discord between the complainant and her step-children. 
The first respondent contends that on perusal of the complainant’s 
submissions for the purposes of section 37C, they found no need 
for further hip replacement surgery. 

 
4.4 The first respondent, in response to the complainant’s allegation 

that she is unemployed and unemployable, states that the 
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complainant by her admission has had a novel published.  But the 
first respondent failed to furnish proof reflecting sales records or 
existence of the alleged publication.  

 
Third, Fourth and Fifth respondents’ responses 
 

4.5 The responses received from the third, fourth and fifth respondents 
are identical. 

 
4.6 They submit that their late father had nominated the four of them 

as beneficiaries because he wanted them to receive the benefit. 
 

4.7 They were against their father getting married to the complainant 
because they are of the view that the marriage was one of the 
complainant’s “quick money making schemes” so that she can 
inherit and take control of their father’s estate.  

 
4.8 They also blame the complainant for the deceased’s loss on the 

investment of approximately “R 40 000 Syfrets annuities policies”, 
the sale of a flat in Illovo beach worth R 230 000 sold in 2003 and 
a good motor vehicle (Mercedes Benz), and argue that at the time 
of the deceased’s death he had nothing left but a bachelor flat, 
which he bought for R 85 000 and the motor vehicle.   

 
4.9 The children further submit that the complainant is only 55 years 

old and is unemployed by choice.  They state that the complainant 
continuously boasted of being an author of a novel from which she 
has already earned plenty of money.  Furthermore, the 
complainant receives a lifelong, monthly spouse’s pension of R 
2128, 52, and is thus not entitled to benefit from the deceased’s 
pension. 

 
4.10 They submit that since the deceased’s death, the complainant has 

been in arrears with the levy payments of the flat she lives in. 
 

4.11 The children state that they were not against the allocation of 20% 
to them and the complainant because they wanted the matter 
speedily finalised, but are now of the view that only nominated 
beneficiaries should receive the benefit opposed to the 
complainant receiving anything from the benefit. 

 
 
 
 
 
5. Determination and reasons therefor 
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5.1 The payment of death benefits is regulated by section 37C of the 

Act read in conjunction with the definition of a dependant in section 
1. The primary purpose of this section is to protect those who were 
financially dependent on the deceased during his lifetime. In effect, 
section 37C overrides the freedom of testation of the deceased. It 
is the trustee’s responsibility when dealing with the payment of 
death benefits to conduct a thorough investigation to determine the 
dependants, to thereafter decide on an equitable distribution and 
finally decide on the most appropriate mode of payment of the 
benefit.  

 
5.2 The duty of the Board of Trustees is to decide on an equitable 

distribution between the identified dependents and nominees. The 
board’s duty in this regard was cogently summarised in Sithole v 
ICS Provident Fund & Another [2000] 4 BPLR 430 PFA at paras. 
24 – 25 as follows: 

 
“24. When making an “equitable distribution” amongst dependants the 

board of management has to consider the following factors: 
 

• The age of  dependants; 

• The relationship with the deceased; 

• The extent of dependency; 

• The wishes of the deceased placed either in the nomination 
and/or his last will; and 

• Financial affairs of the dependants including their future earning 
capacity potential. 

 
25. In making their decision, trustees need to consider all relevant 

information and ignore irrelevant facts. Further, the trustees must 
not rigidly adhere to a policy or fetter their discretion in any other 
way.” 

 
5.3 The very purpose of section 37C is to prioritise need and 

dependency in the distribution of the death benefit and thereby 
reduce dependency on the state (see Mashazi v African Produts 
Retirement Benefit Provident Fund [2002] 8 BPLR 3703 (W)).  
However, it would appear that the respondent failed to take into 
account the fact that the complainant is unemployed, that she was 
wholly dependent on the deceased ’s pension at the time of his 
death which is now her only source of income (the monthly 
pension of R2 126.52).  Furthermore, the first respondent 
furnished no evidence of the exact financial position of the second, 
third, fourth and fifth respondents except for simply stating that 
they are all married and self-supporting.  Thus, the financial status 
of the parties was not properly investigated and evaluated.    
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5.4 The first respondent further overlooked the evidence, (annexure ‘E’ 
to the complaint, a letter from Addington hospital dated 15 
September 2006 signed by Dr D Govender) confirming that the 
complainantt is suffering from “severe osteoarthritis of both hips”. 
Neither the validity of the document nor the authenticity of the 
document was challenged by all the respondents in their 
responses. 

 
5.5 The evidence suggest that the second, third, fourth and fifth 

respondents were not living with the deceased at the time of his 
death and were not financially dependent on the deceased for their 
well being. 

 
5.6 The evidence suggests further that one Caleb Winnan was 

appointed executer of the deceased’s estate, on 12 July 2006, by 
the Master of the Durban High Court; under letter of executorship 
no 3217/2006.  The circumstances surrounding the appointment of 
Caleb confirms the extent of family discord and the fact that the 
complainant will most likely receive a minimum stake, if any, from 
the estate.  This, is another aspect not fully investigated by the first 
respondent (see Van Vuuren v Central Retirement Annuity Fund 
and Another [2000] 6 BPLR 661 (PFA)).  

 
5.7 The appropriate relief in this matter is to set aside the decision of 

the first respondent. In light of the further investigations which 
need to be conducted, it is prudent to refer the matter to the first 
respondent instead of this tribunal replacing the first’s respondent’s 
decision with its own. 

 
  

6. Relief 
 
6.1       The order of this tribunal is as follows: 

 
 6.1.1 The decision of the board of management of the first 

respondent to allocate the benefit payable as a result of the 
deceased’s death is hereby set aside; and 

 
 6.1.2  The board is directed to re-exercise its discretion in terms of 

section 37C, with due regard to the observations made in 
this determination, within 6 weeks of the date of this 
determination. 

 
DATED AT CAPE TOWN ON THIS THE               DAY OF                         2008 
 
Yours faithfully 
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MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


