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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS  
ACT  24 of 1956 (“the Act”): J P Smit  (“the complainant”) v KLK Pension  
Fund  (“the respondent”) 
 
1. Introduction 
 
1.1 The complaint concerns the respondent’s refusal to allocate a portion of its 

surplus to the complainant.  
 
1.2 The  complaint was  received on  4 April 2006 and  a  letter acknowledging 

receipt thereof was sent to the complainant on 21 April 2006. On the same 
date a letter was dispatched to the respondent requesting it to submit a 
response to the complaint by 12 May 2006. After requesting an extension, 
the response was received on 22 May 2006. The response was sent to the 
complainant on 25 May 2006 for a reply by 15 June 2006. The reply was 
received on 13 June 2006.  

 
1.3 After considering the written submissions before me, I consider it 

unnecessary to hold a hearing in this matter. My determination and 
reasons therefor appear below.   

 
 
2. Complaint 
 
2.1 The complainant was a member of the respondent until 1995 when he 
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elected to transfer to the KLK Provident Fund (“the provident fund”). In 
1999 the respondent was changed from a defined benefit to a defined 
contribution fund, and at this time the respondent’s members’ benefits 
were enhanced by 20%. The complainant resigned from service in 
February 2005 and became entitled to a withdrawal benefit                       
of R273 119.31. He elected to receive R50 000.00 in cash and transferred 
the balance to Sanlam Life Insurance Limited for investment in a 
retirement annuity.   

 
2.2 He is dissatisfied that he did not receive a portion of the respondent’s 

surplus or an enhancement to his fund credit in 1999 when it changed to a 
defined contribution fund. He states that the surplus in the respondent had 
accumulated while he was a member of it up to 1995, and he is therefore 
also entitled to the 20% enhancement that the respondent’s members 
received. He feels discriminated against and that the respondent’s 
members received the enhancements at the cost of those members who 
elected to join the provident fund in 1995.  

 
3. Response 
 
3.1 According to the provident fund the complainant’s full actuarial reserve 

amounting to R63 130.97 was transferred from the respondent to the 
provident fund with effect from 1 December 1995. When the respondent 
changed to a defined contribution pension fund in 1999, he was therefore 
no longer a member of the respondent and not entitled to enhancements 
allocated to the respondent’s members. The provident fund states that the 
respondent’s members were compensated for the investment risk passing 
from the employer to the members.  

 
3.2 The provident fund states that the complainant received his full benefit to 

which he was entitled to by virtue of his membership which included an 
enhancement when he transferred to it in 1995.  

 
4. Determination and reasons therefor 
 
4.1  On 23 October 1995 the complainant opted to join the provident fund, and 

he transferred to it in December 1995, at which time he ceased 
membership in the respondent and surrendered all further claims against 
it. He is not entitled to receive benefits from a fund to which he does not 
belong, unless he can establish that he did not receive the full benefit due 
to him in terms of the rules of that fund. I have examined the documents 
which have been submitted and it is apparent that the complainant’s full 
actuarial reserve was transferred on his behalf to the provident fund.  

4.2  However, his complaint is directed against the respondent for not taking 
him into account when it granted enhancements in 1999 from its surplus  
which he contends he had contributed to up to 1995, impacting negatively 
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on the final benefit that was paid to him in 2005. On the face of it, it 
appears that he has not established an entitlement to benefits from the 
respondent, but for the reason set out below, I am not able to investigate 
the complaint any further.  

 
4.2 When a fund wishes to transfer its members from one fund to another, it 

must apply to the Registrar of Pension Funds (“the Registrar”) for approval 
of the transfer by means of a section 14 application. The determination of 
the issues raised by the complainant in this case have therefore been 
overtaken by the section 14 certificates issued by the Registrar in respect 
of his transfer to the provident fund in 1995 and the 1999 transfer of the 
respondent’s members to a defined contribution platform. By that 
certificate the Registrar expresses his satisfaction that the transfer is 
reasonable and equitable and accords full recognition to the members’ 
rights and reasonable benefit expectations in terms of the rules of the 
relevant fund. This tribunal does not have the jurisdiction to investigate a 
matter which would in effect amount to a review of a decision by the 
Registrar. (See The Joint Municipal Fund v L J Grobler [2007] SCA 49 
(RSA) at paragraph [25].) The complainant may pursue his complaint with 
the Registrar and the Financial Services Board’s Appeal Board pursuant 
to section 26 of the FSB Act, 97 of 1990.  

 
5. Relief 
 
5.1 The complaint is dismissed.  
 
Dated at Cape Town on this the                         day of                                2007. 
 
Yours faithfully 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 

 

 
 
 
 
 
  
 
 
 
 
 
 


