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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

     Please quote our ref: PFA/GA/3440/05/FM        
 
 
 
  
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, OF 1956 (“the Act”) – S BEHR (obo K BEHR) v SBV 
PENSION FUND / GLENRAND M I B (PTY) LTD 

  
        Introduction 

  
[1]  Your complaint concerns the alleged non-payment of a portion of a benefit 

arising out of the death of your husband, the late Mr B W N Behr, to your 
daughter Miss K Behr.  

  
[2] The complaint was received on 12 May 2005 and a letter acknowledging 

receipt thereof was sent to the complainant on 30 May 2005. A letter of the 
same date was sent to the second respondent giving it until 20 June 2005 to 
file a response to the complaint. A response dated 29 September 2005 was 
received on 2 November 2005.After considering the written submissions 
before me, I consider it unnecessary to hold a hearing. 

  
 Complaint          
         
[3]  During 1996 a benefit became payable by the SBV Pension Fund (“the 

fund”) as a result of the death of your husband, the late Mr B W N Behr. You 
and your then minor daughter, Karien were identified by the trustees of the 
fund as the dependants of the deceased. From a lump sum death benefit of 
R142 332.70, 75% thereof which translated to an amount of R93 282.53 
was paid to you and 25% in the amount of R35 583.18 was to be paid into a 
trust for the benefit of Karien. The capital amount of the benefit would be 
accessible to her on reaching the age of majority. 
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[4]   The said amount of R35 583.18 now forms the subject-matter of this 
dispute. You contend that payment of this amount was never effected either 
to you or your daughter and you now demand that the fund make payment 
of the same to your daughter who is now a major. Furthermore, you deny 
that the fund effected payment of this amount to you as an advance 
payment prior to the lump sum benefit being paid to you, as contended by 
the second respondent on behalf of the fund. You accordingly request that I 
investigate this matter as soon as possible. 

  
        Response  
           
[5]    Glenrand MIB (Pty) Ltd (“administrator”), in its capacity as the current 

administrator of the fund, has filed a response to your complaint. At the 
outset, the administrator reveals that it has been unable to unearth any 
further record relating specifically to your complaint despite a lengthy search 
of both current and archived records on their part. The primary reason cited 
for this state of affairs is that your complaint relates to the time when the 
fund was administered by the previous administrators, First Bowring, and 
that the current administrator has only been able to put together the pieces 
based on the documentation that it has been able to locate in order to assist 
you in ascertaining what took place at the material time. The administrator 
further explains that at the time of taking over the administration of the fund, 
it took possession of certain records available at the time but all other 
important records and bank accounts were closed or lost during the take-
over. This situation, according to the administrator, is exacerbated by the 
fact that the previous administrator, First Bowring, no longer exists and it is 
thus not able to assist you further regarding your complaint. 

  
[6]  In a letter from the administrator dated 29 September 2004 addressed to 

your daughter c/o SBV Services (Pty) Ltd, your late husband’s former 
employer, which is attached to your complaint, it would appear therefrom 
that the fund did come up with some sort of an explanation as to what had 
happened to the benefit at the time in question. The fund states that a 
benefit in the amount of R142 332.70 became payable in terms of a free-
standing group life policy to you and your mother in the following 
proportions: 

 
   75% to your mother                                   = R106 749.52 
 
   25% to be placed in trust on your behalf   =R  35  583.18 
 
 The fund further states that prior to the payment of your mother’s benefit 

and the establishment of a trust on your behalf, an advance payment in the 
amount of R35 583.18  was made to your mother and this amount equated 
to the portion of the benefit which should have been placed in trust on your 
behalf. The fund explains further that when payment of your mother’s 
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portion of the benefit was effected, no deduction of the advance payment to 
your mother was made and as result of which there were no monies to pay 
into a trust in respect of your benefit.   

  
[7]  From the contents of the said letter, it appears that the fund avers that your 

daughter’s portion of the benefit was paid over to you as an advance and 
that no payment was ever effected to a trust on her behalf. However, no 
documentary evidence has been furnished by the administrator to 
substantiate the averment that payment of those monies was effected to 
your mother. 

  
        Determination and reasons therefor 
  
[8]  From the documentary evidence at our disposal, a letter from First Bowring 

Consulting and Actuarial Services (Pty) Ltd dated 23 July 1996 addressed 
to you appears to confirm the second respondent’s version of the manner of 
payment of the death benefit. From this letter it appears that the gross lump 
sum benefit which was payable was in the amount of R142 332.70, from 
which income tax in the amount of R13 467.00 was deducted; an amount of 
R35 583.18 is reflected as an advance payment to you and the sum of R93 
282.53 is reflected as having been paid to you as a lump sum. It is common 
cause that First Bowring Consulting and Actuarial Services (Pty) Ltd did not 
exist as a corporate entity at the date of the lodging of this complaint (its 
business was acquired by Glenrand MIB Benefit Services (Pty) Ltd) and 
was de-registered in June 2001 according to a Government Gazette. It 
follows from the above that since First Bowring does not exist, no relief 
worthy of execution can properly be granted against it. Furthermore, if the 
information contained in the letter from Glenrand MIB (Pty) Ltd referred to in 
paragraph 6 above, that the death benefit related to a group life insurance 
policy is correct, it would mean that you have come to the wrong forum as I 
have no jurisdiction over group life schemes because they are not pension 
fund organisations as defined in the Act but are separate arrangements 
agreed upon by the respective employers and insurance companies. That is 
the domain of the Ombudsman for Long- Term Insurance.  

  
[9]  As I have indicated earlier, this complaint falls to be dismissed on the 

grounds that the respondent against whom the relief is sought does not 
exist. But that is not the end of matter. Although I consider the provisions of 
Chapter 3 of the Prescription Act 68, of 1969 not to be of application in 
proceedings before this tribunal (see Nyanyeni v Illovo  Sugar Pension Fund 
and Another [2004] 11 BPLR  6249 (PFA) at paragraphs [16] – [19]), there 
is nevertheless the issue of time-barring in terms of section 30I of the Act. 
The section reads:  

          
  

 “(1)  The Adjudicator shall not investigate a complaint if the act or omission to 
which it relates occurred more than three years before the date on which 
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the complaint is received by him or her in writing. 
  

  
(2) If the complainant was unaware of the occurrence of the act or omission 

contemplated in sub section (1), the period of three years shall commence 
on the date on which the complainant became aware or ought reasonably 
to have become aware of such occurrence, whichever occurs first. 

  
  (3) The Adjudicator may on good cause shown or of his or her own motion: 

  
                                         (a)  either before or after expiry of any period prescribed by this 

Chapter, extend such period; [or]  
  

(b) condone non compliance with any time limit prescribed by this  
Chapter”.                                                               

  
 
 The date of accrual of the benefit was in 1996 as is evidenced by the letter 

from First Bowring dated 23 July 1996. It is clear that the events to which 
the complaint relates occurred substantially more than three years before 
this complaint was lodged or received by this office. Your complaint was 
received by this office on 12 May 2005, some 9 years after the events to 
which it relates occurred.  Your complaint should have been lodged at the 
latest by the end of September 1999. This means that the lodgement 
thereof exceeded the stipulated 3 year-period by a period of 6 years.    

  
[10] There is good reason for a limit to be imposed on the time during which 

litigation may be launched and the Constitutional Court has pronounced on 
this. In Mohlomi v Minister of Defence 1997 (1) SA 124 (CC), the Court said 
at paragraph [11]:  

       
“Rules that limit the time within which litigation may be launched are common in 
our legal system as well as many others. Inordinate delays in litigation damage 
the interests of justice. They protract the disputes over the rights and obligations 
sought to be enforced, prolonging the uncertainty of all concerned about their 
affairs. Nor in the end is it always possible to adjudicate satisfactorily on cases 
than have gone stale. By then witnesses may no longer be available to testify. 
The memories of ones whose testimony can be obtained have faded and 
become unreliable. Documentary evidence may have disappeared. Such rules 
prevent procrastination and those harmful consequences of it. They serve a 
purpose to which no exception in principle can cogently be taken”.  

  
[11]  However, that the complaint has become time barred in terms of Section 30I  
        of the Act is not the end of  the matter as I still have a discretion to extend 

the three year period or to condone non-compliance therewith. But the 
complainant needs to show good cause to enable me to do that.   

          
[12] The Supreme Court of Appeal has pronounced upon the standard that must 

be met for condonation to be granted in circumstances like these. In Melane 
v Santam Insurance Company Limited 1962 (4) SA 531(A) the court said at 
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532C:  
 
  

“In deciding whether sufficient cause has been shown, the basic principle is that 
the Court has a discretion, to be exercised judicially upon a consideration of all 
facts, and in essence it is a matter of fairness to both sides. Among the facts 
usually relevant is the degree of lateness, the explanation therefor, the prospects 
of success, and the importance of the case. Ordinarily these facts are inter-
related: they are not individually decisive, for that would be a piecemeal approach 
incompatible with a true discretion, save of course that if there are no prospects 
of success there would be no point in granting condonation. Any attempt to 
formulate a rule of thumb would only serve to harden the arteries of what should 
be a flexible discretion. What is needed is an objective conspectus of all the 
facts. Thus a slight delay and a good explanation may help to compensate for 
prospects of success which are not strong. Or the importance of the issue and 
strong prospects of success may tend to compensate for a long delay.  And the 
respondent’s interest in finality must not be overlooked” 

 
          

[13]  It is no surprise that the administrator is unable to unearth all the relevant 
information and the documents it seeks given the inordinate period that has 
elapsed since the events complained of occurred. As previously stated, your 
complaint was lodged 9 years out of time and it stands to reason that the 
passing of such a long period of time to the second respondent and the fund 
(if it exists still) for the reasons set out in the Mohlomi case above. 
Moreover, your prospects of success are, in my view, not strong. The 
respondents aver that you were paid the amount of R35 583.18 as an 
advance prior to being your lump sum benefit. You have not provided any 
persuasive evidence to show that this amount was not paid you. 

  
[14]  Your explanation that you only first became aware of the existence of this 

office quite recently is, in my view, not persuasive. The benefit accrued to 
you in 1996 and you were aware of the amount of R35 583.18 which was to 
be paid into trust for the benefit of your daughter. A reasonable person in 
your position would have initiated enquiries roundabout that time as regards 
the whereabouts of her daughter’s benefit. There is no evidence of any 
action you have taken, prior to lodging this complaint 9 years later, to trace 
the said monies.         

  
[15] In light of the fact that First Bowring no longer exists coupled with the fact 

that there is no longer any documentary evidence in the possession of the 
administrator relating to your complaint, I am of the view that your prospects 
are not good. Taking into account all the circumstances, I cannot find good 
cause to condone non-compliance with the time limits set out in Section 30I. 
The complaint therefore remains time-barred and I may not investigate it.  

  
[16]  For the foregoing reasons, your complaint cannot succeed. 
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DATED AT JOHANNESBURG ON THIS            DAY OF         2006. 
  
 

Yours faithfully 
  
  
  
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 


