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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 OF 1956 (“the Act”) – I SENTSHO (“complainant”)v UNIVERSITY OF 
SOUTH AFRICA (TECHNIKON SA) (“first respondent”), NATIONAL 
TERTIARY RETIREMENT FUND (“second respondent”), MUZIWOXOLO 
MSHWAMO (“third respondent”) & MHLANGABEZI MSHWAMO (“fourth 
respondent”) 
 
1. Introduction 
 
1.1 This matter concerns the payment and distribution of a death benefit in 

terms of section 37C of the Act. The complaint was received by this office 
on 21 June 2005.  

 
1.2 On 8 July 2005 a letter was dispatched to the first respondent giving it until 

29 July 2005 to file its response to the complaint. A response was 
received from the first respondent on 29 July 2005. On 25 August 2005 a 
copy of the response was sent to the complainant for a reply by 25 August 
2005. A reply was received on 10 November 2005.  

 
1.3 On 17 April 2007 a letter was dispatched to the second respondent giving 

it until 8 May 2007 to file its response to the complaint. This tribunal also 
joined Mr. Muziwoxolo Mshwamo (“Muziwoxolo”) and Mr. Mhlangabezi 
Mshwamo (“Mhlangabezi”) respectively as the third and fourth 
respondents in this matter in terms of section 30G(d) of the Act and 
requested them to file their respective responses to the complaint by 8 
May 2007. A response was received from the second respondent on 23 
May 2007. A response was not received from the third and fourth 
respondents. On 30 May 2007 a copy of the second respondent’s 
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response was sent to the complainant for a reply by 6 June 2007. A reply 
was not received from the complainant.  

 
1.4 After considering the written submissions before this tribunal it is 

considered unnecessary to hold a hearing in this matter. The 
determination and reasons therefor follow. 

 
2. Background facts 
 
2.1 The complainant alleges that she was the common law wife and surviving 

spouse of Mr. B. Sibaya (“the deceased”), who passed away on 21 
February 2004. The deceased was employed by the first respondent until 
his death. By virtue of his employment the deceased became a member of 
the second respondent.  

 
2.2 On 28 August 2001 the deceased completed a nomination of beneficiaries 

form. In terms thereof he listed his mother, Mrs. Vittar Sibaya (“Sibaya”), 
and his two brothers, the third and fourth respondents in this complaint, as 
his dependants. The deceased further instructed the board of trustees 
(“the trustees”) that 50% of the death benefit should be paid to his mother 
and 25% each to the third and fourth respondents. 

 
2.3 When the deceased passed away in February 2004, the second 

respondent became liable for the payment of a death benefit to the 
deceased’s beneficiaries (consisting of his dependants and nominees). 
The trustees could not find any beneficiaries who qualified as the 
deceased’s dependants. On the expiration of the 12-month period after the 
death of the deceased, the trustees resolved to pay the benefit to the 
nominated beneficiaries in accordance with the nomination of beneficiaries 
form. Thus, R114 150.49, constituting 50% of the death benefit, was paid 
to Sibaya and the third and fourth respondents were each paid R57 
025.25, which constitutes 25% each of the death benefit.   

 
3. The complaint 
 
3.1 The complainant complains that the trustees erred when they resolved 

that she was not a dependant of the deceased. Furthermore, their decision 
to distribute the death benefit in accordance with the nomination of 
beneficiaries form was prejudicial to the complainant because she, as the 
deceased’s only dependant, should have been paid the benefit and not his 
nominated beneficiaries. 

 
3.2 The complainant states that she was the only dependant of the deceased 

at the time of his death because she was married to him in terms of 
African customary law. The complainant further states that the deceased’s 
family paid lobola to her family on 21 June 2003. The complainant 
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provided an affidavit and a note apparently signed by her family in support 
of her allegation (“the supporting documentation”). 

 
3.3 Lastly, the complainant avers that Ms. Sarie van Rooyen of the first 

respondent allegedly told her that she will not be considered when the 
trustees distribute the death benefit because she was not included as a 
beneficiary on the nomination of beneficiaries form, which the deceased 
completed in 2001.  

 
3.4 The complainant requests that this tribunal set aside the trustees’ decision 

to pay the benefit in accordance with the nomination of beneficiaries form. 
Furthermore, that this tribunal order the trustees to pay the full death 
benefit, together with late payment interest, to the complainant. 

 
4. The response 
 
4.1 The first respondent’s response 
 
4.1.1 According to the first respondent’s representative, Ms. Sarie van Rooyen, 

the complainant’s allegation that she advised her that she will not receive 
a portion of the death benefit is untrue.  

 
4.1.2 As regards the marriage, Ms. van Rooyen states that she requested the 

complainant to submit an affidavit, firstly to confirm the existence of the 
customary marriage because she could not provide proof that lobola was 
paid; and secondly, to prove the complainant’s financial dependency on 
the deceased. She further states that despite her request that the 
complainant submit an affidavit to allow the trustees to investigate her 
situation, the complainant failed to do so. Ms. van Rooyen further states 
that the complainant was aware that payment of the benefit, in accordance 
with the nomination form, would be made but the complainant 
nevertheless failed to submit the affidavit in support of her allegation that 
she was married to the deceased in terms of customary law. 

 
4.1.3  Lastly, Ms. Van Rooyen states that no mention was made in the 

deceased’s personnel file that he was married to the complainant by 
customary rites. Furthermore, the complainant was also not recorded as a 
dependant with the deceased’s medical aid fund. Ms. van Rooyen states 
that this would have given some indication that the complainant was 
financially dependent on the deceased. 

 
4.2 The fund’s response 
 
4.2.1 The principal officer of the second respondent states in its response that 

the trustees, with reference to section 37C of the Act, firstly established 
who qualified as dependants and nominees. Thereafter, they ascertained 
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the method of payment and the portion of the benefit to be allocated to 
each of the identified beneficiaries. The principal officer further states that 
it was clear from the evidence before the trustees that the deceased had 
no legal or factual dependant as defined in the Act at the time of his death 
in February 2004. 

 
4.2.2 Furthermore despite the trustees requesting the complainant, albeit 

through the first respondent, to submit proof as regards the existence of 
the customary marriage, she failed to do so. The complainant also failed to 
complete an affidavit confirming the existence of the customary marriage 
and her dependency on the deceased.  The principal officer further states 
that at no time during the trustees’ deliberations or the payment process 
did the complainant intervene to stop the benefit from being paid to the 
nominated beneficiaries or furnish any information that would have proved 
her financial dependency on the deceased.  

 
4.2.3 The principal officer further states that after the expiry of the 12-month 

period and in the absence of evidence to the contrary the trustees 
resolved firstly, that the deceased had no dependants and secondly, that 
the benefit should be paid in accordance with the nomination of 
beneficiaries form. 

 
4.2.4 He states that the trustees are satisfied that they have thoroughly applied 

their minds when they resolved to allocate the benefit in accordance with 
the nomination of beneficiaries form. The principal officer further states 
that the test to determine whether the decision of the trustees must stand 
is not to ascertain whether the trustees were right or wrong, but rather to 
determine whether the trustees exercised their discretion in a manner that 
is consistent with section 37C of the Act. Furthermore, that it is not open to 
this tribunal to substitute its own decision for that of the trustees because 
this tribunal might conclude that the trustees could have distributed the 
benefit more equitably. The principal officer further states that this office 
can only interfere with the trustees decision if the complainant can prove 
that the trustees exercised their discretion improperly.  

 
4.2.5 Lastly, the principal officer advised that the trustees considered all the 

information placed before them and exercised their discretion in a manner 
which gave rise to an equitable distribution. Furthermore, they are satisfied 
that the deceased had no legal or factual dependants at the date of his 
death. Thus, the trustees are satisfied that they acted diligently when they 
resolved to pay the benefit to the nominated beneficiaries.  

 
5. The reply 
 
5.1 In reply to the first and second respondents, in particular the first 

respondent’s response, the complainant states that Ms. van Rooyen did 
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not inform her to submit proof of the existence of her customary marriage 
to the deceased or for an affidavit in support of her allegation that she was 
married to, and financially dependant on, the deceased.  

 
5.2 The complainant states further that while the respondents are required by 

the Act to conduct a thorough investigation within the first 12 months after 
the death of the deceased as regards his beneficiaries, no such 
investigation was conducted by the second respondent because it only 
took three months to finalise the claim.   

 
6. Determination and reasons therefor 
 
6.1 The crux of this complaint is whether the trustees of the second 

respondent improperly excluded the complainant when they distributed the 
death benefit and whether, prior to that, they conducted a proper 
investigation to establish the deceased’s beneficiaries. The principal 
officer correctly states that the distribution and payment of benefits upon 
the death of a member is provided for in section 37C of the Act. In terms of 
the section any such benefit shall not form part of the assets in the estate 
of the deceased but shall be dealt with in terms of section 37C. Put 
differently, the benefit cannot be dealt with in terms of the law of 
succession or in any other manner other than in terms of section 37C. The 
section also gives the trustees discretion insofar as the distribution of 
death benefits is concerned. 

 
6.2 To ensure that they make an informed and equitable distribution, the 

trustees will normally conduct a factual investigation. The enquiry during 
such an investigation is to establish the circle of beneficiaries (dependants 
and nominees). Thereafter, the trustees will distribute the benefit in 
proportions that they in their discretion deem just and equitable in the 
circumstances (see section 37C(1)(a) of the Act). Lastly, the trustees will 
decide on a mode of payment of the benefit. 

 
6.3 Equity requires that the needs of all claimants should be properly weighed 

and considered with reference to all relevant considerations and factors to 
be taken into account. Where a fund’s decision is found to be inequitable 
or unfair in that it failed to take into account relevant factors or took into 
account irrelevant factors, it shall be reviewable on the grounds that the 
trustees exceeded their powers or that the decision constitutes an 
improper exercise of their powers (see: Jordaan v Protektor Pension Fund 
[2001] 2 BPLR 1593 (PFA) at 1596E-G) (“the Jordaan case”). 

 
6.4 In terms of section 37C of the Act, the trustees are required to conduct a 

proper investigation to determine the circle of beneficiaries. Therefore, 
what needs to be determined in this complaint is whether the trustees 
properly investigated the death claim. Contrary to the submission of the 
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principal officer, the trustees will not discharge this onus by merely 
considering the information placed before them by the first respondent – 
the trustees need to do more than that. Disturbingly, it is evident from the 
submissions made to this tribunal that the investigation of potential 
beneficiaries was conducted by the first respondent and the trustees of the 
second respondent used this information when making a final decision on 
the distribution of the death benefit. This situation is unacceptable since 
the Act requires the fund to investigate, independently and objectively, the 
circle of beneficiaries. The fund cannot rely solely on the information 
provided to it by the employer. 

 
6.5 Ms. van Rooyen confirmed in her reply that as early as 25 February 2004 

the first respondent was made aware that the complainant was living with 
the deceased as husband and wife. The complainant also averred that at 
the meeting with Ms. van Rooyen she informed her that she was 
financially dependent on the deceased. Once this was known the first and 
second respondents ought to have investigated this aspect further. 
Without be-labouring the point, it is the second respondent’s responsibility 
to properly investigate death claims rather than the complainant’s duty.  

 
6.6 Furthermore, given the fact that there was an acknowledged relationship 

between the deceased and the complainant, the second respondent ought 
to have also pro-actively investigated the nature of the relationship and the 
financial position of the complainant. However, the complainant denies 
being requested to furnish information about her financial dependency on 
the deceased and, apart from a submission that the complainant was 
verbally requested to provide this information which is disputed by the 
complainant, the first and second respondents have not provided any 
proof that they investigated the complainant’s financial dependency on the 
deceased. The trustees undue reliance on the information provided by the 
first respondent and the emphasis placed on the beneficiary nomination 
form also indicates an improper fettering of their discretion. 

 
6.7 These facts indicate that the second respondent’s trustees failed to 

conduct a proper investigation to establish the deceased’s circle of 
beneficiaries, they failed to consider relevant factors and unduly fettered 
their discretion by relying solely on information provided by the first 
respondent and the beneficiary nomination form when they were making 
their decision. Therefore, in accordance with administrative law principles, 
this matter will be referred back to the trustees for them to conduct a 
proper investigation and then make a fresh decision on the distribution of 
the death benefit. It is specifically noted that the fact that monies have 
already been paid to the previously identified beneficiaries should not 
affect the trustees’ decision since the second respondent should follow the 
normal court process in order to recover any monies paid to the previous 
beneficiaries. 
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7. Relief 
 
 This tribunal makes the following order: 
 
7.1 The decision of the board of trustees to allocate and pay the death benefit 

to Mrs. N.V. Sibaya, Mr. M.M. Mshwamo and Mr. M. Mshwamo is hereby 
set aside. 

 
7.2 The board of trustees is ordered to conduct a proper investigation into the 

circle of beneficiaries of the deceased, Mr. E.B. Sibaya, decide on a 
distribution of the death benefit to the identified beneficiaries and pay the 
death benefit to the identified beneficiaries, within four weeks of the date 
of this determination. 

 
7.3 The second respondent is directed to inform this tribunal, the complainant 

and the other respondents in this complaint in writing of its decision in 
regard to the distribution of the death benefit, within four weeks of the date 
of this determination. 

 
DATED AT JOHANNESBURG ON THIS THE     DAY OF      2007 
 
Yours faithfully  
 
 
 
 
 
Mamodupi Mohlala 
Pension Funds Adjudicator  
 


