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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 of 1956 (“the Act”): N Nama (“the complainant”) v SAA Beer 
Division Provident Fund (“the respondent”) 
 
1. Introduction 
 
1.1 The complaint concerns the non-payment of a portion of the benefit, 

payable as a result of the death of the complainant’s uncle.  
 
1.2 The complaint was received by this office on 4 April 2006. A letter 

acknowledging receipt thereof was sent to the complainant on 21 April 
2006. On 20 April 2007 a letter was dispatched to the respondent, giving 
it until 11 May 2006 to file its response to the complaint. The response 
was received on 16 May 2006. The response was sent to the 
complainant on 24 May 2006 requesting a reply by 9 June 2006. No reply 
has been received from the complainant. 

 
1.3 After reviewing the written submissions before me, it is considered  

unnecessary to hold a hearing in this matter. The determination and 
reasons therefor appear below.   

 
 
2. Complaint 
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2.1 The complainant is generally dissatisfied about the manner in which the 

respondent communicated with him. He states that he was advised 
informally that he was a beneficiary of the deceased but it was only on his 
specific request that the fund informed him that he was in fact not 
included in the distribution. His primary concern, however, is that he and 
Ms Rebecca Nama, the deceased’s sister, were not allocated portions of 
the benefit that were payable by the fund as a result of his uncle, Mr M J 
Nama’s death (date of death not mentioned but it appears to be in 
2005).The complainant states that it was the wishes of the deceased that 
he and Ms Rebecca Nama, be included in the distribution of the death 
benefit. He is unhappy that the trustees accepted the deceased’s widow’s 
version that they were not dependants, when they decided on the 
eventual distribution.  

 
3. Response 
 
3.1 The respondent states that it has an undated nomination of beneficiary 

form in which the deceased nominated, among seven others, “Nikelo” 
(the complainant). The nomination form had been issued by Alexander 
Forbes Group Limited and as this administrator relinquished the fund 
administration in 1996 the respondent concluded that the nomination was 
done prior to 1996. In another nomination form dated 22 October 1993 
the deceased allocated percentages of the benefit to four beneficiaries 
(his wife and three children) up to a total of 100% but he added “Nekilo” 
to the list of beneficiaries with no percentage allocated to him. In the 
deceased’s last nomination form dated 12 July 2002 he nominated his 
wife and their two children, excluding the complainant. The respondent 
states that it concluded that only these three persons remained as the 
deceased’s only dependants.   

 
3.2 The respondent states that as the signature on the 2002 nomination form 

was inconsistent with the signature on the 1993 nomination form and with 
the deceased’s employer’s records, it regarded the 1993 nomination form 
as completely legitimate.    

   
3.3 The respondent states that it received an affidavit from the widow in 

which she states that Nikelo Nama and Rebecca Nama were not 
dependent on the deceased. According to the respondent it could not 
establish any degree of dependency of the complainant, or Rebecca 
Nama, on the deceased at the time of his death. The trustees thus 
allocated the benefit in accordance with the 1993 nomination form in 
which the deceased allocates the total benefit between his wife, two 
children from their relationship and another child from a previous 
relationship.  
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4. Determination and reasons therefor 
 
4.1 The payment of death benefits is regulated by section 37C of the Act, 

read in conjunction with the definition of “dependant” in section 1 of the 
Act. The primary purpose of this section is to protect those who were 
financially dependent on the deceased during his lifetime. In effect section 
37C overrides the freedom of testation of the deceased (see Kaplan v and 
Another NNO v Professional and Executive Retirement Fund and Others 
[2001] 10 BPLR 2541 (W) at 2544B-C). Although the deceased may have 
expressed an intention to benefit a certain nominated beneficiary, it does 
not necessarily imply that a benefit will automatically be awarded to that 
nominee as the deceased’s nomination is only one factor that should be 
taken into account when allocating the death benefit. In this instance, in 
1993, the deceased noted the complainant as a beneficiary. Although in 
2002 the complainant was not listed on the nomination form, the 
respondent regarded the 1993 one wherein the complainant was named, 
as the last legitimate nomination form.  

 
4.2  Besides taking cognizance of the nomination of beneficiary forms, the 

trustees must also identify who the deceased’s dependants, if any, (as 
defined in section 1 of the Act). It is the board’s responsibility when 
dealing with the allocation and payment of death benefits to conduct a 
thorough investigation to determine the pool of potential beneficiaries, to 
thereafter determine an equitable allocation among them and then to 
decide on the most appropriate mode of payment. 

 
4.3 The  issue  for  determination  is  whether  the discretion  bestowed  on  

the  trustees in terms of  section  37C  of  the Act  was  properly  
exercised in this instance. This involves an enquiry into whether the 
trustees took account of all relevant considerations, excluded irrelevant 
considerations and did not fetter their discretion. Relevant considerations 
would include (but would not be limited to)  the  wishes of  the deceased,  
the  financial  status  and  future  earning  capacity   of   each   
beneficiary,   the   extent   of   dependency,   ages   of  beneficiaries,   
relationship   to  the  deceased  and the amount available for distribution.  
  

 
4.4 According to the respondent both the complainant and Ms Rebecca 

Nama were found not to be dependent on the deceased at the time of his 
death. However, the respondent does not elaborate why it did not find 
them to be dependants or what steps it took to verify the widow’s version 
that they were not dependent on the deceased at the time of the 
deceased’s death. Although no specific allocation (percentage-wise) was 
made to the complainant in the 1993 nomination form, he was noted as 
the deceased’s “son” on the form. The complainant, who states in an 
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affidavit dated 24 October 2005 that he is unemployed and a student, 
further asserts that the deceased assisted and sponsored him during his 
education.  A document has also been submitted in which Ms Nama’s 
claim of dependency is set out.  

 
4.5 From the respondent’s submissions it is not clear to what extent, if at all, 

these assertions and the alleged factual dependence of the complainant 
and Ms Nama, were investigated. I am therefore not satisfied that the 
trustees exercised their discretion in terms of section 37C properly. I will 
accordingly order the trustees of the respondent to re-exercise their 
discretion afresh. 

 
5. Relief 
   
 My order is as follows: 
 
5.1 The trustees’ decision in respect of the allocation of the benefit that 

became payable as a consequence of the death of Mr M J Nama is 
hereby set aside;           

 
  5.2 The trustees are ordered within six weeks of the date of this 

determination to re-exercise their discretion in terms of section 37C with 
in view of the factors set out in paragraph 4.3; 

 
5.3 The trustees are further ordered to communicate their decision in writing 

to all affected parties, including the complainant, within one week of 
arriving at its decision, together with reasons for such decision.  

 
Dated at Cape Town on this the               day of                                  2008.  
 
Yours faithfully 
 
 
 

Mamodupi Mohlala 
Pension Funds Adjudicator 
 


