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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, 1956 (“the ACT”): R NYATHI (ESTATE LATE: A NXUMALO) (“the 
complainant”) v LEONARD DINGLER (PTY) LTD (“the first respondent”), 
LEONARD DINGLER (PTY) LTD DEFINED CONTRIBUTION PROVIDENT FUND 
(“the second respondent”), GLENRAND MIB (“the third respondent”) and C L 
NHLAPO (“the fourth respondent”)  
 
1. Introduction 

 
1.1 The complaint concerns the alleged improper distribution of a death benefit by 

the fund.  
 

1.2 The complaint was received by this office on 26 April 2005. On 19 May 2005, 
letters were dispatched to the respondents giving them until 9 June 2005, to file 
a response to the complaint. On 24 May 2005, a letter acknowledging receipt of 
the complaint was sent to Bowman Gilfillan Attorneys (“the complainant’s legal 
representatives”). On 1 August 2005, the third respondent furnished its 
response. On 1 December 2006, this Tribunal joined Mrs C L Nhlapo as the 
fourth respondent in this matter. This Tribunal gave her until 21 December 2006 
to file her response. To date no response has been file by her. On 11 December 
2006, the second respondent supplied its response.  

 
1.3 After considering the written submissions, it is considered unnecessary to hold a 

hearing in this matter. The determination and reasons therefor appear below.    
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2. The factual background     
 
2.1 Mr A Nxumalo (“the deceased”) was the complainant’s husband and was 

employed by the first respondent until his death in November 2003. The first 
respondent is a subsidiary of Swedish Match (“the holding company”). By virtue 
of his employment the deceased became a member of the second respondent. 
On 5 January 2005, after his death the second respondent provided the 
complainant with a death benefit breakdown letter which indicated who the 
beneficiaries were and what was to be distributed to each beneficiary as a result 
of the death benefit claim. The net benefit payable was R277 378.57. From the 
death benefit the complainant was allocated 40% of the benefit in the amount of 
R110 951.43, Mrs C L Nhlapho and M D Nhlapo were each allocated 30% of the 
benefit, in the sum of R83 213.57 each. It was further noted in this letter that M D 
Nhlapo’s share of the benefit will be held in trust for him.  
 

2.2 However, before the second respondent could provide the complainant with a 
death benefit breakdown letter of 5 January 2005, on or about 28 February 2004, 
she had sent a complaint to the third respondent wherein she attached an 
affidavit. In that affidavit the complainant confirmed that after she had been to the 
employer’s premises she saw some documents that indicated a list of 
beneficiaries which included herself and Mr Bongani Nxumalo, who is the 
deceased’s grandson, as beneficiaries. The complainant complained to the third 
respondent for having excluded Mr Bongani Nxumalo in the death benefit 
distribution as he is the deceased’s dependant as he supported him until his 
death. The complainant further contended that the deceased supported her and 
her 5 children born of the marriage on a monthly basis until his death.  

 
2.3 The complainant submitted that Mrs C L Nhlapo was living with the deceased as 

a “mistress/girlfriend” for years and they have 2 children including M Nhlapo. 
However, the complainant contended that she was not aware of any marriage 
between her and the deceased and that she is the only legal wife of the 
deceased. Therefore, the complainant submitted that Mrs C L Nhlapo was not 
entitled to benefit from the distribution of the death benefit as she is an 
independent woman who was not married to the deceased, nor did she rely on 
the deceased for maintenance or support.   

 
2.4 The complainant conceded that M D Nhlapo could be the deceased’s child and 

she has no objection to him receiving a share of the death benefit.   
 

3. The complaint    
 

3.1 The complaint is that the complainant objects to the trustees’ decision to allocate 
30% of the death benefit to Mrs C L Nhlapo. Further, she contends that Bongani 
Nxumalo should have been included in the distribution of the death benefit.  
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3.2 Therefore, the relief that the complainant seeks is that, the first respondent 
and/or the second respondent’s trustees be called upon to explain the reason/s 
Mrs C L Nhlapho was allocated 30% of the death benefit despite her objections 
and that such decision be set aside. The complainant further seeks a mandamus 
that Bongani Nxumalo be declared a beneficiary and accordingly be allocated his 
share of the death benefit and that the first respondent  and the second 
respondent’s trustees be forced to re-allocate the 30% of the death benefit 
allocated to C L Nhlapho.  

 
4. The first respondent’s response 

 
4.1 Despite the fact that the complaint was referred to the first respondent for its 

response it failed to respond. 
 

5. The third respondent’s response  
 
5.1 The third respondent submitted a response on its own behalf. It contends that 

regarding the complainant’s allegation that Mrs C L Nhlapo was not married to 
the deceased, the evidence before it suggested otherwise. It furnished an 
affidavit dated 17 April 2004, wherein Mrs C L Nhlapo submits that she was 
married to the deceased and that R800,00 was paid in respect of her lobola. 

Therefore, it avers that the deceased and Mrs C L Nhlapo entered into a 
customary union and as a result thereof 3 children were born including M D 
Nhlapo.   

 
5.2 Furthermore, regarding the dependency status of Mrs C L Nhlapo to the 

deceased, it contends that she was dependent on the deceased as he made 
payments to her in respect of her maintenance.    

 
5.3 The third respondent further says before the distribution of the death benefit was 

effected it conducted an investigation and on the basis of that investigation it 
found that the complainant, C L Nhlapo and M D Nhlapo were the deceased’s 
dependants.  

 
5.4 Regarding the submission that Bongani Nxumalo be considered as a dependant, 

it contends that in terms of the trustees’ investigation his dependency status 
could not be established. Further to this, it submits that it called upon the 
complainant to prove Bongani Nxumalo’s relationship and dependency to the 
deceased but she failed to do so.    

 
5.5 The third respondent contends that in an e-mail dated 14 December 2004, from 

the complainant’s legal representative sent to the holding company the 
complainant accepted the current benefit distribution.  

 
6. The second respondent’s response 
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 6.1 On 11 December 2006, Mr N G Jacobs, the second respondent’s Principal 
Officer responded on behalf of the second respondent. He contends that 
following the deceased’s death the second respondent’s trustees together with 
the employer’s Human Resources Department investigated the dependency 
status of the dependants and that of the beneficiaries. During that investigation 
they discovered the deceased’s beneficiary nomination form in which he had 
nominated the complainant (R Nxumalo) to receive 80% and Mandla Nxumalo 
(the complainant’s major son) to receive 20% of the death benefit. However, he 
submits that the trustees considered that the information contained in the 
beneficiary nomination form was insufficient. They thus decided to investigate 
further whether there were any other dependants and/or beneficiaries.  

 
6.2 The principal officer contends that the investigation embarked upon to establish 

the dependency status of the other people on the deceased was in the form of 
interviewing the complainant, Mrs C L Nhlapo and the deceased’s co-workers. 
Following the investigation they identified the complainant as she is the 
deceased’s legal wife and Mrs C L Nhlapo as she is the deceased’s common law 
wife and a minor child from this union.  

 
6.3 He contends that during their investigation Bongani Nxumalo’s dependency 

status was never mentioned.  
 
6.4 He further submits that the investigation established that the children born in the 

marriage between the complainant and the deceased were not financially 
dependent on him at the time of his death. Furthermore, they established that 
Mrs C L Nhlapo and M D Nhlapo were financially dependent on the deceased 
but the other two children born from the marriage were not dependants.  

 
6.5 He says, following their final investigation, on 7 June 2004, the second 

respondent’s trustees resolved that 40% of the benefit be allocated to the 
complainant, 30% to Mrs C L Nhlapo and 30% to M D Nhlapo. He further 
confirms that M D Nhlapo’s share of the death benefit was to be put in a trust.              

 
7. Determination and reasons therefor     

 
7.1 There are two legs to the complaint. The first leg is that Bongani Nxumalo should 

have been included in the distribution of the death benefit because, firstly, he 
appears in the beneficiary nomination form and, secondly, he is the deceased’s 
grandson. The second leg of the complaint is that the trustees should not have 
distributed 30% of the death benefit to Mrs C L Nhlapo. 

 
7.2 In terms of section 37C of the Act the second respondent’s first task in 

distributing the death benefit is to identify potential beneficiaries who are 
dependants and/or nominees. Section 1 defines a dependant as follows:  

 
“(a)    a person in respect of whom the member is legally liable for  maintenance;   
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(b) a person in respect of whom the member is not legally liable for maintenance, if 
such person- 

 
(i) was, in the opinion of the board, upon the death of the member in fact 

dependent on the member for maintenance; 
(ii) is the spouse of the member, including a party to a customary union 

according to Black law and custom or to a union recognized as a 
marriage under the tenets of any Asiatic religion; 

(iii) is a child of the member, including a posthumous child, an adopted child 
and an illegitimate child; 

 
(c) a person in respect of whom the member would have become legally liable for 

maintenance, had the member not died;” 

 
7.3 The complainant’s allegation that because Bongani Nxumalo appears in a 

beneficiary nomination form he should have been included in the death benefit 
distribution is not substantiated by any evidence provided by her. The only 
beneficiary nomination form received by our office was supplied by the second 
respondent and the third respondent which indicates the complainant and 
Mandla Nxumalo as nominated beneficiaries.   
 

7.4 Further, the complainant submitted that as Bongani Nxumalo was the 
deceased’s grandson and the deceased maintained him that qualifies him as a 
dependant of the deceased. In terms of section 37C of the Act, Paragraph (a) 
dependants are those dependants that depended on the deceased for 
maintenance as a result of a legal obligation. Although there is a legal obligation 
for a grandfather to maintain a grandchild this only occurs where the child’s 
parents are unable to do so. There is no evidence before me that the child’s 
biological father does not maintain him. 

 
7.5 Furthermore, in terms of section 37C of the Act, Paragraph (b) (i) dependants 

are those that in the opinion of the second respondent’s board, upon the death of 
the deceased in fact were dependent on him for maintenance. In all the 
documentary evidence the complainant submitted she has failed to supply proof 
that Bongani Nxumalo was maintained by the deceased except for mentioning 
that since the deceased’s death he has become her responsibility. The onus is 
on the complainant to prove his dependency on the deceased and she has failed 
to prove same. It is questionable that before the trustees no evidence was 
placed that Bongani Nxumalo was the deceased’s dependant. This Tribunal can 
therefore not conclude that the deceased was liable for his maintenance. 

 
7.6 The complainant submitted that the second respondent’s trustees’ decision in 

distributing 30% of the death benefit to Mrs C L Nhlapo was beyond their 
powers. The basis upon which the complainant challenged such a distribution is 
that she was only a girlfriend to him and that they merely lived together for years 
and were never married. However, the complainant conceded that the deceased 
and Mrs C L Nhlapo had a child which she submitted should be included in the 
distribution of the death benefit.   
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7.7 Regarding the complainant’s submission that the relationship between the 
deceased and Mrs C L Nhlapo cannot be classified as a marriage because she 
was a girlfriend, which precludes her from the death benefit distribution, she 
submitted an affidavit wherein she contends that she was married to the 
deceased in terms of customary rites and that an amount of R800.00 was paid in 
respect of lobola. There are legal requirements to be met before a customary 
marriage can be legally recognized. Both the second and third respondents 
failed to submit proof that the purported customary marriage between the 
deceased and Mrs C L Nhlapo was ever concluded and that the legal 
requirements were met. Therefore, we cannot conclude that such a marriage 
ever existed.  

 
7.8 However, it is clear that the deceased and Mrs C L Nhlapo cohabited and as a 

result thereof three children were born. The complainant has also attested to the 
fact that they cohabited. Furthermore, as they cohabited the administrator 
submitted that the deceased paid maintenance to her on a monthly basis for the 
maintenance of the children. Their cohabitation is an indication that they shared 
a common household. Therefore, in terms of section 1 of the definition of a 
dependant Mrs C L Nhlapo falls within paragraph (b)(i).  

 
7.9 Pursuant to rule (5) (b)(ii) of the second respondent’s rules and upon the 

deceased’s death, the trustees have a discretion in paying the benefit 
concerned. Furthermore, section 37C(1)(a) of the Act regulates the disposition of 
pension benefits upon the death of a member and provides: 

 
“If the fund within twelve months of the death of the member becomes aware of 
or traces a dependant or dependants of the member, the benefit shall be paid to 
such dependant or, as may be deemed equitable by the fund, to one of such 
dependants or in proportions to some of or all such dependants.” 

 
7.10 In Sithole v ICS Provident Fund and Another [2000] 4 BPLR 430 (PFA), at 

paragraphs 24 and 25 this Tribunal said:  
 

   “ When making an “equitable distribution” amongst the dependants the board of      
management has to consider the following factors: 

 

• the age of the dependants; 
   

• the relationship with the deceased; 
 

• the extent of dependency; 
 

• the wishes of the deceased placed either in the nomination and/or his 
last will ; and  

 

• financial affairs of the dependants including their future earning capacity 
potential;  

 
In making their decision, trustees need to consider all relevant information and 
ignore irrelevant facts.” 
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7.11 Among the deceased’s children the trustees decided to make an allocation of the 

death benefit to the minor child, M D Nhlapo to the exclusion of the major 
children. The only major dependants considered in the allocation were the 
complainant and Mrs C L Nhlapo.  
 

7.12 In as far as the relationship with deceased is concerned it appears that he was 
close to Mrs C L Nhlapo. This is borne out by the complainant’s submission and 
that of the second and third respondents that the deceased and Mrs C L Nhlapo 
cohabited for years. 

 
7.13 The financial position of the major children was investigated by the trustees and 

found that at the time of the deceased’s death they were not financially 
dependent on him. However, the same could not be said about the complainant, 
M D Nhlapo and  Mrs C L Nhlapo.  

 
7.14 All the deceased’s children, except for the minor child, M D Nhlapo were not 

financially dependent on him. This Tribunal is thus of the view that the trustees 
cannot be faulted for allocating a portion of the death benefit to the minor child.  

 
7.15 As regards the deceased’s wishes, he had nominated the complainant to receive 

80% and Mandla Nxumalo to receive 20% of the benefit. Although these were 
his wishes, the trustees decided to make an allocation to the complainant, Mrs C 
L Nhlapo and to D N Nhapo. The wishes are only a factor in the determination of 
dependants and is by no means of itself binding on the trustees (see Mashazi v 

African Products Retirement Benefit Provident Fund [2002]8 BPLR 3703(W) at 
3705I-3706C).  

 
7.16 This Tribunal is satisfied that the trustees have properly exercised their discretion 

and taken relevant factors into account when making the distribution and 
discarded irrelevant ones.  

 
7.17 In the result this Tribunal finds no reasonable grounds to interfere with the 

trustees’ decision.  

 

8 Relief 

 

8.1 The complaint cannot succeed.  

 

 
DATED AT JOHANNESBURG ON THIS            DAY OF        2007 
 
 
Yours faithfully 
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_____________________________ 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR   

 
  

 

  


