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                                                                         Please quote our ref: PFA/GA/7638/06/FM 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, 1956 (“the Act”): P B GRIFFITH (“the complainant”) v 
ESKOM PENSION AND PROVIDENT FUND (“the first respondent”)/ 
ESKOM – DISTRIBUTION DIVISION (“the second respondent”) 

 
1. Introduction 
 
[1.1] The complaint concerns the complainant’s dissatisfaction with his inability 

to access funds invested by the complainant in the first respondent in the 
form of a deferred pension. 

 
[1.2] The complaint was received by this office on 9 March 2006. A letter 

acknowledging receipt of the complaint was sent to the complainant on 16 
March 2006. On the same date letters were dispatched to the respective 
respondents giving each until 6 April 2006 to file a response to the 
complainant’s complaint. On 29 March 2006 a response dated 23 March 
2006 was received from the second respondent. A response dated 28 
March 2006 was received from the first respondent on 5 April 2006. A 
letter was addressed to the complainant on 22 June 2006 asking him to 
file a reply to the respondents’ respective responses by no later than 6 
July 2006. No reply was received from the complainant. Having 
considered the submissions filed of record, it is considered unnecessary to 
hold a hearing. The determination and reasons therefor appear below. 

[1.3] As the background facts are well-known to the parties, the tribunal shall 
not burden this determination by restating them here save to the extent it 
is considered necessary to do so. 

 
2. Complaint 
 
[2.1] The complainant is aggrieved by the inability on his part to access monies 
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invested by the complainant in the first respondent by way of a deferred 
pension. The complainant avers that subsequent to him being a deferred 
member of the first respondent, the complainant’s electrical business did 
not expand as anticipated as a result of which the complainant has fallen 
on hard times. 

 
[2.2] The complainant states that he resigned from the second respondent in 

June 2005 to start his own business enterprise. It is further stated that the 
complainant opted to take the tax free portion of his pension and elected 
to defer the balance until he reached the age of 55 years. The complainant 
further states that as at the date of the lodgment of the complaint, he is 49 
years of age. 

 
[2.3] The complainant is now desirous of taking his deferred pension as cash 

and he states that he has been repeatedly advised by the staff of the first 
respondent that the complainant’s election to defer his pension until the 
age of 55 years is irrevocable. 

 
[2.4] It is averred by the complainant that he has read the rules o9f the first 

respondent and submits that the first respondent is not precluded from 
paying the complainant his deferred pension prior to reaching the age of 
55 years. 

 
[2.5] The complainant seeks the adjudicator to intercede on his behalf. 
 
3. Responses 
 
[3.1] This office received responses from the first and the second respondent. 

The second respondent’s response is relatively concise and it shall be 
dealt with first. 

 
 The second respondent 
 
[3.2] It is admitted by the second respondent that the complainant exercised an 

election to have his pension in the first respondent deferred until he attains 
the age of 55 years. 

 
[3.3] The second respondent then washes its hands of the whole debacle and 

suggests that the complaint be referred to the first respondent for 
resolution. 

 
 The first respondent 
 
[3.4] In its response, the first respondent mentions, by way of background, that 

when the complainant left the service of the second respondent and 
membership of the first respondent, the complainant left his benefit as a 
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deferred benefit in the first respondent. The complainant’s benefit was, 
according to the first respondent, deferred with effect from 1 July 2005. 

 
[3.5] The first respondent cites its rules, in particular rules 30 and 18(7) as 

authority for the first respondent’s proposition that the complainant is not 
entitled to the payment of his deferred benefit until he attains the age of 55 
years. The import of the cited rules of the first respondent shall be fully 
traversed later in this determination.  

 
[3.6] The first respondent submits that it is precluded by the rules and the Act 

from releasing the monies in respect of the deferred pension to the 
complainant before the complainant attains the age of 55 years. 

 
4. Determination and reasons therefor 
 
[4.1] The payment of any fund benefit is regulated by the rules of the particular 

fund and the right or entitlement to a benefit arises from such rules. It is 
trite law that the rules of a fund are paramount and binding on all the 
parties (see Tek Corporation Provident Fund and Others v Lorentz 1999 
(4) SA 884 (SCA) at 894 B-C; Mostert N O v Old Mutual Life Assurance 
Company (SA) Ltd [2001] 8 BPLR 2307 (SCA) at paragraph [30]). 

 
[4.2] In casu, the first respondent is a registered fund in terms of the provisions 

of the Act and is bound by its rules in the same way as its members, 
officials, shareholders and persons claiming under the rules (see section 
13 of the Act). 

 
[4.3] Rule 30 of the rules of the respondent governs resignation from service of 

members of the respondent and provides as follows: 
 

“Resignation 
 

  30 (1) Subject to the provisions of subsection (2), if a MEMBER resigns 
voluntarily from the SERVICE before attaining the PENSIONABLE AGE, 
or leaves the SERVICE for any reason other than those detailed 
elsewhere in these rules, he shall, subject to the provisions of rule 41, be 
entitled to a benefit equal to the amount of his ACCUMULATED 
CONTRIBUTIONS; provided that if he became a MEMBER on or after 1 
June 1970, the benefit shall be paid six months after the date of leaving 
the SERVICE. The BOARD may, in their absolute discretion, pay the 
benefit within a shorter period. 
 
If a MEMBER becomes entitled to a benefit in terms of this rule, he may 
elect instead that the BOARD shall pay to him an amount not exceeding 
the amount which can be taken as tax-free withdrawal benefit in terms of 
the Income Tax Act, and that the excess of the actuarial value in respect 
of his SERVICE, as determined by the ACTUARY be deemed to be a 
voluntary contribution made by him on the date of leaving the SERVICE. 
Provided that in such circumstances the MEMBER shall become a 
DEFERRED PENSIONER and his deemed voluntary contributions shall 
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be dealt with in terms of the provisions of RULE 18(7).”  
  
[4.4] Rule 18(7), in turn, provides thus: 

 
“18(7) A DEFERRED PENSIONER who has made an election in terms 
of rule 28(2), 29(2) or 30(2) and who has attained the age of 55 years 
may elect to receive in cash not more than one-third of the amount of the 
voluntary contributions accumulated with interest and bonus in terms of 
subsection (2) mutatis mutandis, subject to the provisions of rule 27. The 
balance shall be utilized to provide him with a PENSION as set out in 
paragraph (a), (b) or (c) below, whichever is applicable.” (my emphasis) 

   
[4.5] Thus, in terms of the first respondent’s rules, the complainant can only 

receive payment of his deferred retirement benefit on attainment of the 
age of 55 years. If the first respondent were to effect payment of a 
deferred retirement benefit prior to a member reaching the age of 55 
years, the respondent would be risking the withdrawal of its tax approved 
status by the South African Revenue Service (see Tshabalala and Others 
v South Africa Retirement Annuity Fund [2001] 1 BPLR 1534 (PFA) at 
1537 A-C). 

 
[4.6] From the documentary evidence before this tribunal, there is no contention 

by the complainant that the complainant was not informed about the 
procedure for the payment of a retirement benefit or the terms thereof. On 
the contrary, the complainant conceded that he is aware that his deferred 
retirement is not yet due and payable in terms of the rules of the first 
respondent but makes a plea to the respondent for his claim to be 
considered on account of dire financial circumstances. 

 
[4.7] In casu, the first respondent is precluded by rules 30(2) and 18(7) from 

effecting to the complainant payment of his deferred retirement benefit 
prior to the complainant attaining the age of 55 years. 

 
[4.8] In the result, the complainant’s complaint cannot succeed and is therefore 

dismissed. 
 
 
 
DATED at JOHANNESBURG on this   day of                                                  2007 
 
Yours faithfully 
 
 
 
 
 
 
MAMODUPI MOHLALA 
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PENSION FUNDS ADJUDICATOR 
 
 

  

 
 
 
  
  
   
     
 
 
  


