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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956 (“the Act”): NI JURGENSEN v PROTEKTOR 
PRESERVATION PENSION FUND & OLD MUTUAL LIFE ASSURANCE 
COMPANY (SA) LIMITED  
 
Introduction 
 
[1] This complaint relates to the alleged failure of a fund to identify the 

financial needs for retirement of its member, and to disclose to her the 
actual and potential financial implications of a pension payable for a 
guaranteed period with no provision for the payment of a benefit to the 
member’s spouse in the event of his death after the expiry of the 
guaranteed period. 

  
[2] The complaint was received by this office on 28 February 2006 and a 

letter acknowledging receipt thereof sent to the complainant on 16 March 
2006. On the same date a letter was dispatched to the respondents 
requesting them to submit their responses by no later than 6 April 2006.   

 
The response was received on 6 April 2006 and was subsequently 
forwarded to the complainant for a reply. No reply has been received from 
the complainant. After considering the written submissions that have 
been received, it is considered unnecessary to hold a hearing in this 
matter. The determination and the reasons therefor are set out below.  

 
Factual background 
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[3] The complainant is the surviving spouse of the late Mr. GK Jurgensen 

(“the deceased”), who during his lifetime was a retired member of the 
Protektor Preservation Pension Fund (“the fund”).  Upon his retirement in 
August 1986, the deceased became entitled to a retirement benefit in the 
amount of R108 016, of which amount he elected to commute R41 
764.45 for cash and to purchase a pension of R1 279.42 per month with 
the balance of R83 528.89.  The pension was payable for a guaranteed 
period of five years and thereafter until his death.   

 
[4] The notification of retirement form which the deceased completed on 17 

July 1986 had a section setting out the three available options regarding 
the pension, namely to receive the pension in full without commutation, or 
to commute a certain percentage thereof for cash, or to receive a joint 
and survivorship pension on the joint lives of the pensioner and his 
spouse.  The deceased elected the second option.  

 
[5] Subsequent thereto, the deceased received a letter from the fund dated 

18 August 1986, to which his benefit certificate was attached. The last 
paragraph of the first page of the benefit certificate states, inter alia, that 
should the pensioner die after the guaranteed period no further benefits 
will be payable. The deceased passed away on 9 March 2003, aged 73. 
After his death the complainant was informed by the executor of his late 
estate that in terms of the rules of the fund no further benefits would be 
payable to her after the deceased’s death. She then approached the 
administrator of the fund, which confirmed that the complainant would not 
receive any benefits from the fund.  

 
The complaint 
 
[6] The complainant is alleging that some time during the deceased’s 

lifetime, he had realized that in terms of the provisions of his retirement 
policy, no benefits would be payable to the complainant after his death. 
According to her the deceased had been so distressed thereby that he 
had contacted the then Principal Officer of the fund, Mr. Nothnagel, to 
change the policy to one providing for a joint and survivorship pension so 
that the complainant could continue receiving a pension after his death.  

 
 
[7] The complainant is further alleging that the deceased had, around the 

year 2003, assured her that she would continue receiving a pension after 
his death, and that she was surprised to learn, after his death, that the 
policy had not been changed to cater for a joint and survivorship pension.   

 
[8] According to the complainant, the fund, through its principal officer, 

breached its duty to identify the deceased’s financial needs for his 
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retirement, to disclose to him the actual and potential financial 
implications of a guaranteed pension as opposed to a joint and 
survivorship one, and to subsequently change the policy conditions to 
include a death benefit payable to her as his surviving spouse. 

 
[9] Herr requested relief is that this Tribunal order the fund to change the 

policy conditions so that she can receive a pension or the cash value of 
the remaining balance of the deceased’s pension.  

 
The response 
 
[10] The respondents state that at the time the deceased retired, all pensions 

were purchased by the fund in terms of an annuity contract, which 
contract was owned by the fund, from Old Mutual Life Assurance 
Company (SA) Limited (“the insurer”), the administrator of the fund.  
According to the respondents, the options available were a level pension 
as compared to an increasing pension, and a pension payable to the 
pensioner and his/her surviving spouse after the pensioner’s death (“the 
joint and survivorship option”).  They further state that on the retirement 
notification form, the deceased did not elect the joint and survivorship 
option and that he started receiving a level pension in 1986.   

 
[11] The respondents contend that as the deceased had not elected the joint 

and survivorship option, his pension ceased at his death.  They further 
contend that the board of trustees has no discretion in terms of the rules 
to subsequently change the conditions applicable to the pension. 
According to them, as the fund holds no assets other than policies of 
insurance matching the members’ liabilities, there are no reserves out of 
which it can enhance pensions or change the conditions applicable to 
them.    

 
[12] Regarding the complainant’s specific allegations, the respondents 

contend that since the deceased retired in 1986, they are not in a position 
to comment on whether the then principal officer failed to identify his 
financial needs. They however contend that no such duty was placed on 
the principal officer by the rules.  

 
[13] They go on to state that it is clearly stated on the benefit certificate that 

the pension was payable for a guaranteed period of five years, and 
thereafter for the member’s lifetime, and that no further benefits are 
payable after his death.  The respondents state that the complainant has 
not furnished any proof that the deceased queried the provisions of the 
policy, nor that he contacted the principal officer with a request to change 
the policy benefits. They state that even if proof were to be adduced that 
such a request had been made, the board would in any case not be in a 
position to accede to his request. The respondents conclude that while 
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they sympathize with the complainant, any prejudice she may have 
suffered was caused by the deceased’s failure to obtain the necessary 
information and make the appropriate election at retirement.   

   
Determination and reasons therefor 
 
[14] The issue for determination is whether there was a duty, based on statute 

or on the common law, on the fund or its principal officer to act as alluded 
to in paragraph [8] supra.  

 
[15] Since section 7D of the Act, which sets out the statutory duties of a fund’s 

board of trustees, only came into effect during 1996 it did not apply when 
the deceased commenced his retirement. Thus, whatever duty may have 
rested on the board of the fund at the time, as well as the extent thereof, 
could have been based on the common law. The common law imposes a 
fiduciary duty on the board of trustees vis-à-vis the members of the fund. 
This duty includes the duty to keep the members informed about matters 
that affect their interests. A typical instance where the duty to keep the 
member informed arises is where the member is required to exercise a 
choice between alternative benefits or courses of action. The trustee 
must set out and explain all the alternatives open to him in a very clear, 
understandable way and allow the member to make up his own mind 
(See Warner v Old Mutual Staff Retirement Fund [2000] 7 BPLR (PFA) at 
817D-F, and the authorities cited therein).   

 
[16] Due to the passage of time since the deceased retired in 1986, neither 

the fund nor the administrator is in possession of the forms that were 
completed by the deceased at the time, except for the retirement 
notification form. That form lists the options that were available to a 
retiring member, but does not give any explanation regarding the nature 
and financial implications of each option. Without having insight into the 
relevant forms, this Tribunal can only draw an inference from the 
surrounding circumstances at the time of completion of the retirement 
notification form and subsequent thereto whether the options were clearly 
explained to the deceased.  

 
[17] It appears from the form that the deceased elected to commute part of his 

pension and did not elect the joint and survivorship option, which was one 
of the listed options. If the options had not been explained to the 
deceased, one would have expected that upon receipt of the letter dated 
18 August 1986 wherein his benefit certificate was enclosed, he would 
have immediately contacted the fund or the administrator and brought it 
to their attention that he had not been aware what his elected benefit 
option entailed and that he wanted it to be changed.  I say so because it 
ought to have come to his attention, as early as mid-August 1986 when 
he received the benefit certificate, that his elected option did not entail a 
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surviving spouse’s pension.  The complainant’s contention that he in fact 
contacted the fund’s principal officer after learning about the financial 
impact of his election and instructed him to change the policy has 
unfortunately not been supported by any proof, documentary or 
otherwise.  Surely an event of such importance would have been 
confirmed in writing and the document recording it kept safely for future 
use in the same way as the benefit certificate and its covering letter were 
retained.  Failing that, if the deceased’s concerns and instructions had 
been received by the principal officer, that fact would have been recorded 
somewhere regardless of whether they were carried through or not.   
 

[18] Furthermore it must be borne in mind that once the deceased made his 
election by opting for a guaranteed pension instead of a joint and 
survivorship benefit, he became bound by his election and thus waived 
his right to claim payment of a joint pension. This matter is distinguished 
on the facts from that of Firmani v Printing Industry Pension Fund for 
SATU Members (1) [2000] 10 BPLR 1091(PFA), where my predecessor, 
Prof J Murphy held that the fund member could not waive the spouse’s 
pension.  In that case, the fund had requested the member’s spouse to 
sign the option form confirming the waiver of her pension. It was held that 
it was the spouse who was the creditor and who could thus waive her 
pension. In contrast in the instant case, the complainant has never been 
required to confirm the deceased’s election in the event that the 
deceased elected an option other than a joint and survivorship pension. 
Thus, the creditor to whom the benefit accrued in casu was the deceased 
and not the complainant. As such, the deceased could waive the other 
pension payment options.    

 
[19] The complainant’s contention that the deceased had changed his policy 

to cater for a joint and survivorship benefit is at variance with the 
deceased’s continued receipt of the same pension amount for a period of 
just over sixteen years. Had he indeed done so, he would have queried 
why, if such a change had been effected subsequent to his alleged query 
and instructions, the pension amount had not decreased.   

   
[20] From the proven facts alluded to above, the only reasonable inference 

that can be drawn is that the deceased selected the level pension option 
knowingly and with full information at his disposal.  

 
 
[21] However, even if I am mistaken in coming to that conclusion, and the 

fund had in fact failed to fully and clearly explain to the deceased the 
actual and potential financial implications of his choice, the deceased 
also had a duty to seek information relevant to his own specific situation 
and financial needs at retirement.  With the available options being listed 
on the retirement notification form and in Rule 4.2, if the deceased had 
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not fully understood what they entailed, he ought to have sought the 
requisite information from the administrator or the fund or to have 
contacted a financial advisor before making his election so as to ensure 
that his elected option suited his specific needs. 

 
[22] While there is a positive duty on the fund to provide members with 

material information, there is also a correlative duty on members to 
actively seek information.  A fund can never know the unique and special 
circumstances of each member: (See Roux v Cadbury Schweppes 
Pension Fund [2001] 8 BPLR 2401 (PFA) at 2406I-J).   

 
[23] Insofar as the alleged duty to identify the deceased’s financial needs for 

his retirement is concerned, I find that no such duty rested on either the 
fund or the administrator.  That duty rests on each member’s financial 
advisor or broker. Were the fund to undertake a duty requiring such skill 
and financial planning expertise while it does not possess it, it would 
open itself to potential claims for damages arising out of improper 
financial advice should the member sustain financial loss as a result 
thereof.  Thus the extent of the fiduciary duty does not extend to 
identifying each member’s specific financial needs for retirement.  

 
[24] In the result, the complaint cannot succeed. 
 
 
SIGNED IN CAPE TOWN ON THIS         DAY OF       2008 
 
 
Yours faithfully 
 
 
…………………………… 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 
           
 


