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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 
24 1956 (“the Act”) – R J ESTERHUYSE (“the complainant”) v GALAXY 
RETIREMENT ANNUITY FUND (“the first respondent”) & OLD MUTUAL LIFE 
ASSURANCE COMPANY (SOUTH AFRICA) T/A FAIRBAIRN CAPITAL (“the 
second respondent”) 
 
1. The introduction 
 
1.1 This matter relates to whether the first respondent, a retirement annuity fund, 

may transfer a portion of the complainant’s “member’s interest” to a pension 
fund. It also relates to whether the complainant can make a once off 
withdrawal prior to attaining the age of 55 years.  

 
1.2 The complaint was received by this tribunal on 27 February 2006. In light of 

the statement of intent concluded between the Minister of Finance, the Life 
Offices Association and the life insurance companies in December 2005 a 
letter was dispatched to the complainant on 28 February 2006 informing him 
that his complaint was referred to the respondents to assess whether it is 
covered by the statement of intent. A response was received from the second 
respondent on 8 August 2006. A response was not received from the first 
respondent. On 23 August 2006 a copy of the response was sent to the 
complainant for a reply by 30 August 2006. A reply was not received from the 
complainant. 

 
1.3 After considering the written submissions it is found to be unnecessary to hold 

a hearing in this matter. The determination and reasons therefore are outlined 
herein. 

 
2. The factual background 
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2.1 On 1 September 2004, at the age of 44, the complainant became a member of 
the first respondent. The complainant made a single lump sum contribution of 
R402 630.42 which was invested in policy 14647796 (“the policy”). The policy 
was issued by the second respondent, the administrator and underwriting 
insurer of the first respondent. The complainant chose as his retirement date 
31 May 2015, when he will be 55 years old. 

 
3. The complaint 
 
3.1 The complainant essentially requests that this tribunal order the first 

respondent to transfer a portion of his member’s credit to the pension fund 
from which he transferred in September 2004. According to the complainant 
this will allow him to withdraw the portion transferred in order to cater for his 
needs. The complainant further states that he was not allowed to transfer his 
withdrawal benefit to a preservation pension fund where he would have been 
entitled to a once off cash withdrawal. 

 
4. The response 
 
4.1 The second respondent states that it cannot adhere to the complainant’s 

request because the Act prohibits members from cancelling or selling 
retirement annuity products prior to them having attained the age of 55.  

 
5. Determination and reasons therefor 
 
5.1 This matter concerns the transfer of a portion of the complainant’s “member’s 

interest” in the first respondent to the pension fund he belonged to prior to 
transferring his accumulated fund credit to the first respondent.  

 
5.2 The first respondent is a registered retirement annuity fund in terms of the 

provisions of the Act and it is bound by its rules in the same way as its 
members, officials, shareholders and persons claiming under the rules (see 
section 13 of the Act). By virtue of the binding nature of the rules, the trustees, 
the members, the employer and any service provider such as the administrator 
of the of the first respondent may only do that which is set forth in the rules 
(see Tek Corporation Provident Fund & Another v Lorentz [2000] 3 BPLR 227 
(SCA) at 239D-E and Mostert NO v Old Mutual Life Assurance Company (SA) 
Ltd [2001] 8 BPLR 2307 (SCA) at paragraph [30]). The trustees’ authority 
therefore needs to be determined with reference to the first respondent’s rules. 
The rules of a pension fund organisation can only be superseded by the Act. 

 
5.3 Complainant’s request to transfer from the first respondent to a pension fund  
 
5.3.1 There is nothing in the rules of the first respondent providing for the transfer of 

the complainant’s member’s interest from it to another pension fund 
organisation (i.e. pension fund, provident fund or a retirement annuity fund). 
However, section 14(7)(a) of the Pension Funds Amendment Act 11 of 2007 
(“the Amendment Act”), which came into operation on                 13 September 
2007 (see Government Gazette No. 30297 dated              13 September 
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2007), makes provision for the transfer of a member’s interest from one 
retirement annuity fund to another retirement annuity fund.  

 
5.3.2 Section 14(7)(a) of the Amendment Act reads as follows: 
 

“Notwithstanding anything to the contrary in the rules of a fund, a retirement 
annuity fund shall not prohibit the transfer of business that relates to a 
member’s interest or non-member spouse’s interest at the request of such 
member or no-member spouse from one retirement annuity fund to another.”  

 
5.3.3 In terms of the above section a member of a retirement annuity fund may only 

transfer his member’s interest to another retirement annuity and not to a 
pension or provident fund. In the instant matter the complainant requests that 
part of his member’s interest be transferred from the first respondent, a 
retirement annuity fund, to the pension fund from which he transferred in 
September 2004. It is evident from section 14(7) of the Amendment Act that a 
transfer from the first respondent to a pension fund is not permitted.  

 
5.3.4 In light of the above this tribunal cannot grant an order on the terms as 

requested by the complainant. 
 
5.4 Complaint in relation to the payment of a withdrawal benefit before attainment 

of 55 years of age 
 
5.4.1 In terms of sub-section (v) of the definition of a retirement annuity fund in 

section 1 of the Income Tax Act 58 of 1962 (“the Income Tax Act”) a member 
of a retirement annuity fund, such as the complainant, shall not be entitled to 
receive payment of a benefit (annuity) before he attains the age of 55 unless 
he becomes permanently incapable through infirmity of mind or body of 
carrying on his occupation. In other words, a benefit from a retirement annuity 
fund, such as the first respondent, will only be paid to a member before age 55 
if he can prove that he is permanently disabled.  If the fund pays a benefit to a 
member before he turns 55 years of age, other than in the event of the 
member being disabled, it would risk the withdrawal of its tax approval from 
the South African Revenue Service (see Tshabalala and Others v South 
African Retirement Annuity Fund [2001] 1 BPLR 1534 (PFA) at 1537A-C). 

 
5.4.2 In compliance with the Income Tax Act, rule 18 provides that a member shall 

not be entitled to the payment of a benefit before his fifty-fifth birthday, except 
in the event of a member’s disablement as defined in rule 21. Thus, the first 
respondent can only pay the complainant a benefit at his retirement date or at 
the earliest when he turn 55 years or a disability benefit in the event of his 
disablement, or if the complainant dies before attaining his retirement age as a 
death benefit to his beneficiaries. The rules of the first respondent do not make 
provision for the payment of a withdrawal benefit. 

 
5.4.3 The earliest event giving rise to the payment of a retirement benefit, namely 

the complainant’s attainment of the age of 55 (the complainant is currently 47 
years old), has not occurred. Thus, the complainant does not qualify for the 
payment of a retirement benefit at this stage. The complainant has also not 
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placed any evidence before the respondents to allow them to consider the 
payment of an early retirement benefit due to the complainant’s disablement. 
In the circumstances, this part of the complaint cannot succeed.  

 
5.5 In the result, the complaint cannot succeed and is dismissed. 

 
 

SIGNED AT JOHANNESBURG ON THIS THE         DAY OF        2008. 
 
Yours faithfully  
 
 
 
 
________________________ 
Mamodupi Mohlala 
Pension Funds Adjudicator  
 

 
 

 

 


