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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

        Please quote our reference: PFA/NC/4528/2005/NVC 
 

 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24 of 1956 (“the Act”): G D C Nel v Clover S A 
Retirement Fund (formerly the Clover S A Pension Fund)  (“the 
fund”) and Sanlam Life Insurance Company Limited (“Sanlam” or 
“the insurer”)  

 
Introduction 
 
[1] Your complaint concerns the calculation of your pension benefit and the 

pension increases that you have been receiving which you consider 
insufficient. The complaint was received on 28 July 2005 and a letter 
acknowledging receipt thereof and asking for further information was sent 
to you on 10 August 2005. Your reformulated complaint was received on 
25 August 2005. On 29 November 2005 and 23 January 2006 letters were 
dispatched to the fund, care of Sanlam and the fund, care of Clover South 
Africa (Pty) Limited (“Clover S A”)  requesting them to respectively submit 
responses to your complaint by 20 December 2005 and 17 February 2006. 
Sanlam’s response was received on 20 December 2005 and after 
requesting an extension, the fund submitted its response on 28 February 
2006. The fund copied you with its response and you also had insight into 
Sanlam’s response. This office received further letters from you on 9 
December 2005, 13 January 2006, 8 March 2006, 10 April 2006, 31 
August 2006 and 9 November 2006.  Further information was requested 
from Sanlam on 20 August 2006 and this was received on 4 September 
2006.  However, the information required further clarification and Sanlam 
was again approached on 17 October 2006 and it furnished the 
information sought on 27 October 2006. After considering the written 
submissions before me, I consider it unnecessary to hold a hearing in this 
matter. My determination and reasons therefor appear below. As the facts 
are well known to the parties I shall only repeat those facts that are 
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essential for understanding this determination.  
 
Factual Background 
 
[2] You were employed by Clover SA (Pty) Limited (“Clover”) until you retired 

on 30 April 1989, having reached 60.  You received a third of your 
retirement benefit in cash (R100 149) and the balance (R200 300) was 
utilized to pay you a monthly pension of R1 808. In June 1998 the fund, a 
defined benefit fund, secured its pensioner liability with Sanlam by 
purchasing Sanlam Bonus Pensions for the pensioners at a purchase rate 
of 6.5%. In your case a pension was purchased for R618 415.52. At this 
time the pensioners received a pension increase of 17.5%. Your current 
monthly pension is R5 789. 

 
[3] Due to this office receiving contradictory information from the fund and 

Sanlam in regard to the transfer of pensioner liability from the fund to 
Sanlam, the Registrar of Pension Funds (“the Registrar”) was requested to 
confirm if there had been a transfer of business to Sanlam by means of a 
section 14 application. The Registrar’s office advised on 27 November 
2006 that a search of its records revealed no section 14 application in 
either its systems or files.  

 
Complaint 
 
[4] You have raised the following concerns: 
 

[4.1] The  pension  increases  that  you have been  receiving 
since 1999. You contend that for the last seven years the 
average increase has been 2.05% per annum whereas you 
received an annual average of 7.5% prior to the “transfer” to 
Sanlam. You state that the fund has reneged on its promises 
to pay you, or to arrange that you be paid, increases in 
excess of 8%.  

 
[4.2] Members that retired under the defined contribution fund 

received much better benefits than members of the defined 
benefit fund. You state that dependants of the members of 
the former fund were entitled to receive death benefits, 
whereas members and dependants enjoyed no such 
advantage in the defined benefit fund.  

 
[4.3] The rate of 6.5% at which the fund purchased the Sanlam 

Bonus Pensions.  You contend that the fund did not transfer 
sufficient funding on your behalf to enable Sanlam to 
maintain pension increases that you received under the fund. 
You state that in order to maintain increases at above 7 or 
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8%, the fund should have purchased the pensions at a rate 
of between 1 and 3% and that it was able to do so, based on 
its financial soundness at the time, and in view of the much 
better benefits that members of the defined contribution 
pension fund received.  You also advise that the fund should 
have hedged against the dilution of capital over time to 
provide better increases on pensions in the long term. 
Further, you request that this tribunal establish what credit 
was held in your pension account prior to the “transfer” to 
Sanlam.  

 
The fund’s response 
 
[5] The fund states that it has previously fully addressed your complaints and 

allegations on 28 February 2003. However, it again advises that it 
purchased pensions from Sanlam in the name of the pensioners. Your 
pension was purchased for R618 415.52 on 1 June 1998, which included 
the increase of 17.5% and this means that your pension with Sanlam 
commenced at 17.5% higher than what you would have received. The 
fund adds that you were fully informed of the implications of the “transfer” 
in numerous items of correspondence. 

 
[6] With reference to clause 2(3) of the Bonus Pension policy, the fund states 

that Sanlam determines the pension increases. The fund made no 
promises to the pensioners with regard to future increases. 

 
[7] The fund concludes that the rules were amended to provide for the 

transfer of the fund’s responsibilities in this regard to Sanlam.  
 
[8] The fund also advised my assistant telephonically on 14 September 2006 

that the fund is in surplus and that it had sent out letters to all relevant 
former members that it could trace, including you, to apply for a portion of 
the surplus.   

 
Sanlam’s response  
 
 [9] Despite initial confusion Sanlam has confirmed that you were never a 

member of the defined contribution fund, but retired from service when still 
a member of the fund, which was a defined benefit scheme at the time.  

 
[10] Sanlam further states that the Bonus Pension Policy was issued to the 

fund but that it has no record of a transfer of business of the fund to 
Sanlam in relation to pensioner liability. However, it confirms that the 
pensions were paid on behalf of the fund.  

 
Determination and reasons therefor 



 
 

4

 
Pension increases 
 
[11] Although my assistant has made contact with a number of persons in 

various departments of Sanlam over an extended period of time, and also 
with Clover, and ABSA Consultants and Actuaries, it could not be 
established if the Sanlam Bonus Pension was purchased in your name or 
that of the fund, and therefore whether the insurer or the fund carries the 
liability for payment of pensions.  It appears that documents on extant 
records on the “transfer” of the pensioners from the fund to Sanlam are no 
longer available.  The evidence shows that an amount of R618 415.52 
was paid by the fund to Sanlam to purchase a pension for you, in June 
1998, at a purchase rate of 6.5%. Whether the liability was also 
transferred to the insurer in terms of section 14 of the Act had to be 
established from the Registrar. As the Registrar has now confirmed that 
the relevant section 14 application is not on record, the liability remains 
with the fund which has merely secured its obligation by means of 
insurance. The fund therefore still bears the liability of paying you a 
pension and pension increases if appropriate.  

 
[12] The Act contains a provision which deals with minimum pension 

increases.  The minimum benefit requirements are couched in terms which 
are peremptory and therefore override anything to the contrary contained 
in the rules of a fund.  

 
[13] The provisions pertaining to minimum pension increases are contained in 

sections 14A and 14B. In terms of section 14B(4)  the minimum  increase 
which  a fund must give to its  pensioners is  the  greater of  the  increase 
policy  referred  to  in  subsection  (3)  (which  includes  affordability  as  a          
factor), on the one hand, and the lesser of the two measures set out in 
subsection (4)(b) and (c) on the other.  

 
[14] Every pension fund organization must therefore establish and implement a 

minimum pension increase policy in terms of section 14B(3)(a). The 
minimum pension increase policy must aim to award a percentage of the 
consumer price index (CPI) or some other measure of price inflation which 
is deemed suitable and must also deal with how often the increases will be 
granted. Clear reasons for it must be communicated to pensioners in an 
intelligible manner. What is contemplated by these sections are minimum 
pension increases for pensioners of funds that take into account the 
pension increase policy of the fund as well as the fund’s ability to afford 
pension increases above the minimum standard.   

 
[15] In terms of section 14B(3)(a), the beneficiaries of the minimum pension 

increases are all pensioners, such as yourself, who receive a pension from 
a pension fund organization.  
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[16] Section 14A makes it clear that the minimum pension increase must be 

implemented from the date of the first valuation after the commencement 
date (7 December 2001). It appears that there is presently no policy in 
place, and I will therefore make an appropriate order in that regard.  

 
[17] With reference to your comment that the fund reneged on its promise to 

pay you pension increases in excess of 8%, I wish to point out that 
pension increases are not founded on promises or even undertakings by 
fund officials or employer representatives. They are paid in terms of the 
rules of the fund, legislation or contractual commitments.  

 
Better benefits granted to members of the defined contribution fund 
 
[18] You are entitled to benefits set out in the rules of the fund that you belong 

to. The fact that a different fund, of which you are not a member, has a 
different (and in your view more favourable) benefit structure, does not 
constitute a complaint within the meaning of section 1 of the Act. This 
aspect of your complaint therefore cannot succeed.  

 
 Calculation of benefit transferred to Sanlam on your behalf  
 
[19] The next issue for consideration relates to your dissatisfaction with the 

amount of R618 415.52 that the fund paid to Sanlam on your behalf in 
June 1998, when you were 69, to provide you with a life-long pension. 
When you retired, two-thirds of your benefit, R200 300, was held in the 
fund for the provision of a monthly pension. By the time that the pensioner 
liability   was  secured   with  Sanlam,   you  state  that  you  had   received  
R308 211 in monthly pension payments, and the fund transferred a                       
further R618 415.52 to Sanlam to secure your pension.  In view of my 
finding that the pensioner liability has not been transferred to Sanlam, but 
that the fund has merely secured its own liability to the pensioners, any 
amounts paid to Sanlam in that regard are irrelevant for purposes of 
establishing the fund’s liability to you. This is governed by the rules of the 
fund, your current pension level, and any increase to which you become 
entitled.  

 
 
 
 
Relief 
 
[20] The order of this tribunal is as follows:   
 

[20.1] the board of management of the fund is directed to advise 
you and this tribunal in writing within seven days of the date 
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of this determination of the date of the fund’s last actuarial 
valuation since 7 December 2001; 

 
[20.2] if this date has occurred, the board of management of the 

fund is directed to establish and implement a policy in terms 
of section 14B(3) of the Act with regard to minimum pension 
increases, within six weeks of the date of this determination; 

 
[20.3] the board of management is further directed to inform you 

and this tribunal of its policy to be adopted in terms of 
minimum pension increases, within seven days of arriving at 
its decision. 

 
Dated at Cape Town on this the               day of                                  2006.  
 
Yours faithfully 
 
 
 
 
Vuyani Ngalwana 
Pension Funds Adjudicator 
 
   
 
 
  
 
 
 
 
 
 


