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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 of 1956 (“the Act”): Y STEYN (“the complainant”) v TELKOM 
RETIREMENT FUND (“the respondent”) 
 
 
1.  Introduction 
 
1.1  The complaint concerns the refusal by the respondent, a registered 

pension fund, to pay to the complainant the pension interest awarded to 
her in terms of an order of divorce made on 6 March 2003.  

 
1.2 The complaint was received on 19 October 2007 and a letter 

acknowledging receipt thereof was sent to the complainant on 30 
November 2007. On 7 December 2007 a letter was dispatched to the 
respondent requesting it to submit a response to the complaint by no later 
than 7 January 2008. The response was received on 13 January 2008 and 
a copy of same was sent to the complainant. The complainant’s reply was 
received on 23 January 2008. 

1.3 Having reviewed the written submissions before me, I consider it 
unnecessary to hold a hearing in this matter. My determination and 
reasons therefor appear below.  

 
 
2.  Complaint 
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2.1 The complainant was divorced from Mr J.C Steyn on 6 March 2003. At the 
date of divorce Mr Steyn was a member of the respondent. In the decree 
of divorce an order was made in the following terms: 

 
 “10.5 ‘n Bevel in terme van Artikel 7(8)(a)(i) en (ii) van Wet 70 van 1969 in 

terme waarvan die Telkom Aftree Fonds, waarvan Verweerder ‘n lid is, 
bevel en gemagtig word om: 

 
  10.5.1  Helfte van Verweerder se pensioenbelang, soos op datum van 

egskeiding, aan Eiseres te betaal wanneer dit aan Verweerder toeval; en 
 
   
  10.5.2 ‘n Endossement in hulle records aan te bring dat helfte van Verweerder 

se pensioenbelang, soos op datum van egskeiding, so betaalbaar is aan 
Eiseres.” 

 
2.2 The complainant has requested the respondent to pay her portion of the 

pension interest, but the respondent refuses to comply with the request. 
The complainant now approaches this tribunal for assistance in obtaining 
payment to which she claims she is now entitled. 

 
 
3.  The response 
 
3.1 The respondent contends that the Pension Funds Amendment Act 11 of 

2007 (“the amendment”), which allows non-member spouses to claim 
benefits from funds as at date of divorce, only applies to divorces finalised 
after 13 September 2007. The respondent, having obtained legal advice 
on the issue, has decided not to pay out pension benefits to non-member 
spouses in cases where they were divorced before 13 September 2007. 

 
 
4.  Determination and reasons therefor  
 
4.1 On 3 October 2007 I issued a ruling in the case of Cockcroft v Mine 

Employees Pension Fund (case no PFA/WE/11234/LS as yet unreported), 
which concerned the application of the amendment to section 37D of the 
Pension Funds Act. This section, read with the amendment, has the effect 
of providing for the severability of the non-spouse’s share of the pension 
interest as at date of divorce. 

 
4.2 Prior to that date section 7(8) of the Divorce Act 70 of 1979 only allowed 

the transfer of such portion of the pension interest to the other party when 
the member’s actual benefit accrued in terms of the rules of the fund. 
However, section 28(b)(i) of the amendment has added section 37D(1)(e) 
to the Pension Funds Act, which  now states that the date of accrual shall 
be deemed to be the date of divorce.  
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4.3 What had to be decided is whether the new section 37D provisions also 
apply to divorce orders granted prior to its effective commencement date 
of 13 September 2007, the concern being whether this would amount to 
the retrospective application of a statutory amendment.  

 
4.4 The amended section 37D(1)(e) of the Act determines the date of accrual 

of the divorce benefit awarded to the non-member spouse in terms of 
section 7(8) of the Divorce Act. On a plain reading of the section, that date 
is the date of the divorce order. So does the fact that such order existed 
prior to the amended section 37D(1)(e)’s enactment render it retrospective 
in operation? In my view, for the reasons that follow, it does not.  

 
4.5 The new section 37D(1)(e)(v) of the Act clearly and unambiguously states 

that on the expiry of 60 days from the date of the non-member spouse’s 
election (to have the divorce benefit transferred to another retirement 
annuity fund or not), the non-member spouse is entitled to fund return “but 
not to any other interest or growth”. 

 
4.6 Therefore, section 28(b) of the new Act and section 4 of the Revenue 

Laws Amendment Act are not retrospective in operation but prospective. 
Put differently, it gives a different legal result to a set of transaction/s (the 
divorce order and related pension consequences) completed before 13 
September 2007. However, it does not affect the underlying concluded 
transaction/s in any way. So, in practice what this means is that for non-
member spouses who divorced before 13 September 2007: 

 
4.6.1 pension funds can now deduct from a member’s benefit or minimum 

individual reserve any amount assigned from his or her pension 
interest to a non-member spouse in terms of a valid order made by 
a competent court. In addition, tax on the non-member spouse’s 
share must also be deducted from the member’s portion (see 
section 4 of the Revenue Laws Amendment Act); 

 
4.6.2 for purposes of section 7(8)(a) of the Divorce Act, no. 70 of 1979 

the pension benefit referred to in that section and the tax referred to 
in section 37D(1)(d)(ii) are deemed to accrue to the member on the 
date of the court order; 

 
4.6.3 the non-member spouse in a retirement annuity fund has the option 

to transfer his or her pension interest to another approved 
retirement annuity fund. Such transfer must take place within sixty 
days of the non-member spouse making an election (the new 
section 37D(1)(e)(iii) of the Act);  

 
4.6.4 if the fund takes longer than sixty days to effect the non-member 

spouse’s election then interest at the fund’s rate of return is payable 
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from the expiry of the sixty day period until payment or transfer of 
the non-member spouse’s pension interest in terms of his or her 
election. 

 
4.7 Thus, there is no question of retrospectivity since the non-member 

spouse’s pension interest is computed in the same manner as before and 
no fund returns or interest is paid by the fund (except in the event of the 
fund taking longer than sixty days to effect the non-member spouse’s 
election). What does change is that the non-member spouse gets access 
to his or her pension interest relatively soon after a divorce rather than 
having to wait until any benefit actually accrues to the member spouse. 
This gives effect to the clean break principle in divorce matters. 

 
4.8 The determination of whether or not legislation is ‘retrospective’ is usually 

a complex exercise. The issue has frequently been debated in our courts 
in relation to various pieces of legislation and the approach has been by 
no means consistent.  

 
4.9 In this tribunal’s view, the starting point should always be a consideration 

of the objection against retrospective legislation, namely that it may 
interfere with vested rights. So the question is do section 28(b) of the new 
and section 4 of the Revenue Laws Amendment Act interfere with any 
vested rights? 

 
4.10 Clearly the position of the non-member spouse is improved considerably 

by the legislative amendment in that, as explained, he or she can now 
receive payment (or transfer to another fund) without delay. 

 
4.11 The effect on the retirement annuity fund is that it can deal with the divorce 

benefit due to the non-member spouse as soon as he or she has 
exercised the election to transfer to another fund or not. The fund 
therefore does not have the problem of keeping records and having to pay 
non-member spouses’ pension interest many years after a member’s 
divorce. 

 
4.12 As far as the position of the member spouse goes, whereas prior to the 

enactment of section 28(b) of the new Act and section 4 of the Revenue 
Laws Amendment Act, the member spouse stood to receive any 
investment growth that accrued on the non-member spouse’s portion from 
the date of divorce to the date of accrual of the benefit; this is no longer 
the case. But the question is - did the member spouse have a vested right 
to that growth at the expense of the non-member spouse?   

 
4.13 The right/entitlement of the member spouse depends on a contingent 

event. Until that contingency occurs, the member spouse has no 
quantifiable or ascertainable right to anything. At best, the member spouse 
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has a ‘spes’. Certainly there can be no question of any right/s that has 
vested in the member spouse.   

 
4.14 Therefore, the objection against retrospective legislation (that it interferes 

with vested rights) does not apply in this instance. Expressed differently, 
the new Act and the Revenue Laws Amendment Act prospectively attach 
new consequences to earlier events. Section 28(b) of the new Act and 
section 4 of the Revenue Laws Amendment Act must accordingly be seen 
as operating prospectively from their effective date of 13 September 2007 
to all divorce orders, whether they were made prior to or subsequent to 
this date. Thus, only after the non-member spouse makes an election 
regarding the disposition of his or her pension interest does the fund need 
to give effect to such an election, which ought then to happen within sixty 
days of the fund receiving the non-member spouse’s election. 

 
4.15 But, even if this tribunal is wrong on this score, that does not necessarily 

lead to a different conclusion. As Thirion J stated in Kruger v President 
Insurance Co. Ltd 1994 (2) SA 495 (D) at page 503: 

 
“However, strong though the presumption against retrospectivity may be, it is 
nothing more than an aid in interpretation and must yield to the intention of the 
legislature as it emerges from any particular statute …” 

 
4.16 Assuming that applying section 28(b) of the new Act and section 4 of the 

Revenue Laws Amendment Act to existing divorce orders does amount to 
‘retrospective legislation’ in the objectionable sense (insofar as it interferes 
with vested rights acquired by the member spouse), the enquiry then 
becomes whether the legal presumption against retrospectivity prevails or 
whether the presumption is trumped by the intention of the legislature that 
the amendments be applied retrospectively. 

 
4.17 In the Kruger case (supra), Thirion J stated at page 503 as follows: 
 

“The conclusion that a statute was intended to operate with retrospective effect 
may be more readily arrived at in a case where vested rights would not be 
affected by a retrospective operation and also where the intention of the 
legislature was clearly to bestow a benefit or to effect evenhandedness in the 
operation of the law.”  

4.18 Applying the above, the question one must ask is whether the member 
spouse’s interest in growth on the investment at the expense of the non-
member spouse is a protectable interest when weighed against the desire 
to promote simple justice between the parties. 

 
4.19 The intention of the legislature was clearly to rectify the previously unfair 

position of the non-member spouse by effecting, in the words of Thirion J,  
‘evenhandedness’ in the operation of section 7(8) of the Divorce Act in 
relation to the non-member spouse. 

 



 

 

6

4.20 Therefore, assuming section 28(b) of the new Act and section 4 of the 
Revenue Laws Amendment Act do constitute ‘retrospective legislation’, 
this tribunal is satisfied that the legislature intended for it to apply 
‘retrospectively’ to existing divorce orders and that the legal  presumption 
against retrospectivity would thereby be discharged in any event. 

 
4.21 In conclusion, notwithstanding the divorce order being issued prior to the 

commencement date of the new Act and the Revenue Laws Amendment 
Act (i.e. 13 September 2007), the amended section 37D of the Act is 
applicable to this complaint and the complainant is accordingly entitled to 
payment of her portion of the pension interest.  

 
4.22 Although the respondent appears to have been approached prior to 

lodging of the complaint, it is only in the complaint itself that an 
unequivocal election has been made as to the mode of payment. In terms 
of section 37D(1)(e)(v) the complainant is entitled to interest at fund rate 
from 60 days after 19 October 2007, which is the date she made her 
election in terms of section 37D(1)(e)(iii).  

 
 
5.  Relief 
 
5.1 The respondent is directed to pay to the complainant within two weeks of 

date hereof the amount due to her in terms of the divorce order endorsed 
against its records, together with interest at the rate of fund return from 11 
February 2008 to date of final payment. 

 
 
 
Dated at Cape Town on this the                     day of                                       2008 
 
 
Yours faithfully 

 
 
 
__________________ 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 


