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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, OF 1956 (“the Act”): B L RABE (obo) M M RABE v THE 
JOINT MUNICIPAL PENSION FUND (“the fund”) 

  
 Introduction 
 
[1] At issue in this complaint is the question whether it is permissible at law for 

the fund to make payment to the non-member former spouse of a late fund 
member of a monthly income/maintenance in terms of a divorce order 
wherein the late member spouse was ordered in his personal capacity to 
pay to the non-member former spouse an amount of money per month as 
maintenance from his pension proceeds and where the fund was never 
specifically identified in the order nor was it ordered to endorse its records in 
order to give effect to the order.      

 
[2] The complaint was received by this office on 18 October 2005 and a letter 

acknowledging receipt thereof was sent to the complainant on 24 October 
2005. On the same date a letter was dispatched to the respondent giving it 
until 14 November to file a response to the complaint. A response dated 29 
November 2005 was received from the respondent on the same date. A 
reply dated 15 January 2006 was received from the complainant on 16 
January 2006.      

 
 Facts in brief 
 
[3] Your late father, a former member of the fund, retired from employment and 

the fund on 30 April 1991 and commenced receiving a monthly pension 
from the fund. On 3 March 1992, the former member was divorced from his 
spouse. Clause 4 of the divorce order provided that the former member 
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make payment to his non-member former spouse of monthly amounts of R1 
500.00 plus increases equivalent to the increase to the member’s monthly 
pension, from the proceeds of his monthly pension received from the fund. 
Such payments were to be made to the former spouse until her death or 
remarriage.    

 
[4] Subsequent to the divorce, the former member commenced making the 

monthly payments to his former spouse until the former member’s death on 
28 July 2005. 

 
[5] You now seek, on behalf of your mother, Mrs M M Rabe, the non-member 

former spouse, to enforce clause 4 of the divorce order against the fund. 
The fund’s refusal to make payment to your mother of the monthly income 
purportedly in terms of the divorce order, now forms the subject-matter of 
this complaint.     

 
 Complaint 
 
[6] You contend that your mother is, in terms of the divorce order, entitled to 

43% of your deceased father’s spouse’s pension which is payable to your 
father’s current spouse, Mrs L Rabe.  

 
[7]  You state that that in September 2002, your mother had deliberations with 

an employee of the fund, one Mrs E Killian, who advised your mother to 
depose to and file with the fund affidavits from your mother and late father 
stating that it is your father’s intention that your mother remain as his 
dependant until his death. You state that such course of action, your mother 
was advised, would enable the divorce order to be enforceable against the 
fund. 

 
[8] You further state that your mother was not aware and neither was she 

informed by the judge who made the order or the attorney acting on her 
behalf that in order for the court order to be enforceable against the fund, 
the fund had to be specifically identified in the order and furthermore, be 
ordered to endorse its records to give effect to the order. 

 
[9] You state that since the application to have the divorce order amended 

entails the institution of proceedings in the High Court, your mother will not 
be able to finance the costs of such an application. 

 
[10]  You further state that it is unlikely that your father’s deceased estate will 

have sufficient funds to meet your mother’s claim for monthly maintenance 
payments.   

 
[11] You seek that I investigate and resolve the dispute between your mother 

and the fund.  
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 Response 
 
[12] In its response, the fund submits that it is apparent from the divorce order 

that its former member, your late father, was ordered in his personal 
capacity to pay your mother an amount of R1 500.00 per month until your 
mother’s death or remarriage out of his monthly pension. 

 
[13]  The fund further stresses that your deceased father made regular monthly 

maintenance payments out of his own bank account into your mother’s bank 
account for 13 years. This fact, the fund submits, gives credence to the fact 
that it was not the fund’s responsibility to make maintenance payments to 
your mother. The fund further points out, and it is common cause, that the 
court order makes no mention of the fund. On this basis, the fund argues 
that your mother’s right of recourse lies against your father’s deceased 
estate, in contradistinction to the fund.  

 
[14] The fund submits that in terms of the Act, the fund trustees may not pay out 

a benefit if it is not provided for in the fund rules. It further submits that as 
the fund rules currently stand, no provision is made for the payment of such 
a benefit to your mother. The fund further states that in terms of its rules, 
your late father’s pension ceases on the date of his death whereafter a 
spouse’ pension becomes payable. The fund further points out that had your 
father been single at the date of his death, his pension would have died with 
him. This, according to the fund, is further indicative of the fact that the court 
order could never be enforceable against the fund. 

 
[15] The fund submits that your mother’s contention that she is now entitled to 

43% of the spouse’s pension payable to your deceased father’s current 
spouse is incorrect. The spouse’s pension, so says the fund, is, in terms of 
the fund rules, only payable to your late father’s surviving spouse. 

 
[16] The fund further avers that it is apparent from your mother’s complaint that 

she and/or you were advised by the fund in 1998, some seven years prior to 
lodging your complaint, that your mother would not be entitled to any 
payment from the fund because of the wording of the court order. It then 
submits that you and your mother had seven years to revert to the court to 
have the order amended but you chose not to do so. 

 
 Determination and reasons therefor 
 
[17] The Prescription Act, 68 of 1969 does not apply in proceedings brought in 

terms of chapter VA of the Pension Funds Act. The concept of “debt” in the 
context of the Prescription Act is not synonymous with that of a “complaint” 
as defined in the Pension Funds Act. Although a complaint may involve the 
recovery of a debt, “complaint” as defined covers a wider spectrum than a 
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debt and I am therefore of the view that the Prescription Act was never 
intended to apply to proceedings before the Adjudicator under chapter VA of 
the Act (see Nyanyeni v Illovo Sugar Pension Fund and Another [2004] 11 
BPLR 6249 (PFA) at paragraphs [16]-[19]). 

 
[18] Although I consider the provisions of chapter 3 of the Prescription Act not to 

be of application in proceedings before this tribunal, there is nevertheless 
the issue of time-barring in terms of section 30I of the Act. The section 
reads: 

 
“(1) The Adjudicator shall not investigate a complaint if the act or omission to  which it 

relates occurred more than three years before the date on which the complaint is 
received by him or her writing. 

 
(2) If the complainant was unaware of the occurrence of the act or omission 

contemplated in subsection (1), the period of three years shall commence on the 
date on which the complaint became aware of such occurrence, whichever 
occurs first. 

 
(3) The Adjudicator may on good cause shown or of his or her own motion – 
 

(a) either before or after the expiry of any period prescribed by this chapter, 
extend such period; [or] 

 
(b) condone non compliance with any time limits prescribed by this chapter”. 

  
[19] It appears that your mother’s complaint relates to events which occurred 

more than three years before your complaint was received by this office. To 
be exact, it is apparent from the papers that your mother became aware of 
the defect in the divorce order in January 1998 from the fund’s reply to her 
earlier letter when the fund informed her of the unenforceability of the order 
against the fund. Thus, a period of seven years elapsed before you lodged 
your mother’s complaint with this office. Section 30I(1) of the Act requires 
complaints to be lodged within 3 years of the occurrence of the cause of 
action giving rise to the complaint.  Thus, the complaint appears to be time-
barred for the purposes of section 30I(1) of the Act. There is good reason 
for a limit to be imposed on the time during which litigation may be launched 
and the Constitutional Court has pronounced on this. In Mahlomi v Minister 
of Defence 1997(1) SA 124(CC) the court said (at paragraph [11]): 

 
“Rules that limit the time within which litigation may be launched are common in 
our legal system as well as many others. Inordinate delays in litigation damage 
the interests of justice. They protract the disputes over the rights and obligations 
sought to be enforced, prolonging the uncertainty of all concerned about their 
affairs. Nor in the end is it always possible to adjudicate satisfactorily on cases 
that have gone stale. By then witnesses may no longer be available to testify. 
The memory of ones whose testimony can be obtained have faded and become 
unreliable. Documentary evidence may have disappeared. Such rules prevent 
procrastination and those harmful consequences of it. They serve a purpose to 
which no exception in principle can cogently be taken.”    
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[20] However, the enquiry does not end there as I still need to satisfy myself as 
to whether or not good cause has been shown or exists, for me to extend 
the three-year limit or to condone the non-compliance therewith. The 
Supreme Court of Appeal has pronounced upon the standard that must be 
met for condonation to be granted in circumstances like these. In Melane v 
Santam Insurance Company Limited 1962 (4) SA 531(A) (at 532 C-F), the 
court said: 

 
“In deciding whether sufficient cause has been shown, the basic principle is that the court 

has a discretion, to be exercised judicially upon a consideration of all facts, and in 
essence it is a matter fairness to both sides. Among the facts usually relevant are the 
degree of lateness, the explanation therefor, the prospects of success, and the 
importance of the case. Ordinarily these facts are interrelated: they are not individually 
decisive, for that would be a piecemeal approach incompatible with a true discretion, 
save of course that if there are no prospects of success there would be no point in 
granting condonation. Any attempt to formulate a rule of thumb would only serve to 
harden the arteries of what should be a flexible discretion. What is needed is an objective 
conspectus of all the facts. Thus a slight delay and a good explanation may help to 
compensate for prospects of success which are not strong. Or the importance of the 
issue and strong prospects of success may tend to compensate for a long delay. And the 
respondent’s interest in finality must not be overlooked.” 

 

[21] As I have referred to in paragraph [19] above, some seven years passed 
before you lodged your mother’s complaint with this office.  This, in my 
view, is an inordinately long delay. You state in your complaint that the 
fund replied to your mother’s letter in January 1998 advising your mother 
of the unenforceability of the court order against the fund because of the 
defect in its wording. After this you and your mother became supine for a 
period of seven years, and no complaint was lodged with this office until 
18 October 2005. No explanation has been tendered for the long delay in 
lodging the complaint. Neither did you, during the seven year period, 
attempt to approach the courts for relief.  

 
[22] Further, during the divorce proceedings your mother was represented by 

an attorney and a settlement was reached. If any benefit from the fund 
was due to you, it would have been apt for the parties to have it included 
in the settlement agreement. Since no endorsement was included in the 
divorce order to that effect, I can only conclude that none was due. In light 
of the aforegoing, I am of the view that the prospects of success in this 
case are not strong. 

 
[23] I find that no good cause exists for me to extend the time limit prescribed 

for lodging a complaint in terms of section 30I(1), nor do I condone the 
non-compliance with the time limit prescribed in the section. 

 
[24] In the result, your complaint cannot succeed.    
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DATED at JOHANNESBURG on this             day of                                2008 
 
 
Yours faithfully 
 
 
 
 
 
 
PENSION FUNDS ADJUDICATOR 
 

 


