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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, OF 1956 (“the Act”) – LB HLONGWA v UNILEVER SA PENSION 
FUND (“the fund”) AND SANLAM LIFE INSURANCE LIMITED (“Sanlam”) 
 
Introduction 
 
[1] This matter concerns the manner of payment of a death benefit.  The 

complaint was received by this office on 21 July 2005 and a letter 
acknowledging receipt thereof sent to the complainant on 7 October 2005. 
On 8 October 2005 a letter was dispatched to the fund giving it until 28 
October 2005 to file a response to the complaint. Another letter was sent 
to Sanlam Life Insurance Limited on 13 October giving it until 3 November 
2005 to file a response to the complaint. The response from the fund 
dated 8 March 2006 was received on 10 March 2006 and the response 
from Sanlam was received on 3 November 2005. After considering the 
written submissions before me, I consider it unnecessary to hold a hearing 
in this matter. 

 
Facts 
 
[2] Your late husband, Zacharia Mbhekeni Hlongwa (“the deceased”) was a 

member of the Unilever SA Pension Fund (“the fund”). He was due to 
retire on 30 June 2001. However he died suddenly on 22 June 2001 
whereupon a death benefit of R297 838.25 became payable by the fund. 
The deceased was survived by you (his wife), your three minor children: 
Malindi Hlongwa, age 19, Tholakele Hlongwa, age 10, and Nonhlanhla 
Hlongwa, age 6.   
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[3] The trustees in their discretion distributed the death benefit to you and 
your children in equal shares of R74 459.56 which shares were applied to 
purchase Sanlam annuities. You are currently receiving monthly incomes 
from the annuities. 

 
Complaint  
 
[4] Your complaint is that you did not receive any portion of the death benefit 

in cash. You state that you were ‘forced’ to invest the money in Sanlam 
because, prior to his death, the deceased with the assistance of one Mr 
Thembinkosi Mkhize of Sanlam had signed an option form to commute 
one-third of his retirement benefit and to purchase an annuity with the 
remaining two thirds from Sanlam.  

 
[5] According to you, from the time your husband died, you had explained to 

Mr Mkhize that you wanted your benefit to be paid in a cash lump sum. Mr 
Mkhize however advised you that you were only permitted to receive a 
monthly income from the fund because this was your husband’s wish. You 
submit that Mr Mkhize did not explain to you as an uneducated person 
what the implications of purchasing an annuity entailed. 

 
[6] You state further that you and Mr Mkhize went to your husband’s employer 

requesting that your benefit be paid to you in a cash lump sum. However 
the employer also advised you that you were not entitled to any portion in 
cash. 

 
[7] You would like one third of the death benefit to be paid to you in cash in 

order to purchase a house. 
 
Fund’s response 
 
[8] The fund refers to Mr Mkhize as your ‘financial advisor’ and states that he 

presented the fund with contract documents signed by both you and your 
children authorizing the purchase of Sanlam annuities. The contracts 
stipulated that you would receive the proceeds of the annuities on behalf 
of the minor children. 

 
[9]   Pursuant to the contracts and Mr Mkhize’s instructions, the fund states that 

the monies were transferred to Sanlam.  
 
[10]  The fund states that although you did have the option to commute the 

pensions for cash in terms of the rules, you did not exercise this option. 
 
Mr Mkhize’s letter 
 
[11] Attached to your complaint is a letter dated 3 March 2004 from Mr Mkhize 
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addressed to the Regional Manager of Sanlam. Mr Mkhize states in his 
letter that he visited your home on 28 November 2001, after the 
deceased’s death, and advised you that you were not entitled to a cash 
lump sum because the fund rules did not permit this.   

 
Determination and reasons therefor 
 
[12] The deceased was a category A member. As such Appendix 1 of the rules 

was applicable. Rule 23(4) of appendix 1 governs the benefits payable on 
the death of a member in service. The respondents have provided me with 
a copy of the said rule as it applied at the time of the deceased’s death. It 
reads as follows: 

 
“If a Member dies while in Service, there shall be payable pensions of such amount 
as can be secured by the sum of: 
 
(a) his death and disability benefits in terms of his Death and Disability Cover at 
 the date of his death or disability plus 
 
(b) his Fund Credit at the date of his death; 
 
provided that the beneficiaries entitled thereto may elect, with the consent of the 
Trustees, to commute part or all of such pensions for a cash lump sum within six 
months of the Member’s death. “ 
 

[13] It is clear from the above that you had the option, with the trustees 
consent, to commute the pensions payable to you and your children within 
six months of the deceased’s death.  

 
[14] Therefore the prejudice, if any, which you have suffered was caused by 

the incorrect advice you received from Mr Mkhize. It was not due to any 
fault on the part of the fund which acted in good faith on the signed 
contracts and Mr Mkhize’s instructions. 

 
[15] However this tribunal has no jurisdiction over complaints that pertain only 

to the provision of advice by financial intermediaries. That is the domain of 
the Office of the Ombud for Financial Services Providers (the “FAIS 
Ombud”), and failing him, the ordinary courts. The details of the FAIS 
Ombud appear at the foot of this letter.  

 
Relief 
 
[16] In the result, your complaint cannot succeed. 
  
 
DATED AT CAPE TOWN ON THIS THE         DAY OF    2006. 
 
Yours faithfully 
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VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
 


