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               Please quote our ref: PFA/GA/11989/2007/LN 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, 1956 (“the Act”): T H THABEDE (“the complainant”) v 
CLICKS RETIREMENT FUND (“the first respondent”), ALEXANDER 
FORBES (“the second respondent). 

 
1. Introduction 

 
1.1 This complaint concerns the overpayment of death benefits to the 

complainant and the subsequent recovery thereof by the second 
respondent from the trust funds. 
 

1.2 The complaint was received by this office on 2 January 2007. A letter 
acknowledging receipt thereof was sent to the complainant on 15 January 
2007. On the same date a letter was dispatched to the second respondent 
giving them until 15 February 2007 to file their response to the complaint.  
This tribunal received a response from the second respondent on 26 
February 2007 and 1 March 2007 respectively. This response was 
forwarded to the complainant on 23 April 2007 for further submissions. The 
complainant however omitted to reply.  
 

1.3 Having considered the written submissions filed before this tribunal, it is 
unnecessary to hold a hearing in this matter. The determination and 
reasons therefor appear below.   
    

 1.4   As the background facts are well-known to all parties, these shall be 
repeated only to the extent that they are pertinent to the issues raised 
herein. 
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2      Factual background 
 

 2.1 The deceased passed away on 23 March 2005 and was a member of the 
first respondent by virtue of his employment with Clicks Group. The 
complainant is the mother of the deceased. The deceased was survived 
by his mother and his son. After the board of trustees conducted their 
investigations, an amount of R323 109.75 was payable as a lump sum to 
the complainant and deceased’s son. The complainant received 60% of 
the death benefit while deceased’s son received 40% which was placed 
into trust. 

 
3.      Complaint 
          
 3.1   The complainant is dissatisfied with the decision of the second 

respondent to recover an amount of R76 323.48 which was computed 
wrongly to the complainant and deceased’s son. The complainant 
requested reasons why the second respondent was alleging 
overpayment. She alleges that when a lump sum of R323 109.75 was 
paid to her and deceased’s son, it was confirmed by the second 
respondent as the correct benefit. 

 
4. Response 

 
4.1   Mr. Michelle Scholtz filed a response on behalf of the second respondent. 

He submitted that in terms of the rules of the first respondent (rule 5.1(1)) 
states that the benefit payable on death in service is 5x pensionable 
emoluments and members share at date of death.  

 
4.2 It was further submitted that the benefit calculation initially supported on 

was erroneously as a result of an administration error. The actual quantum 
to which the complainant and the beneficiary were entitled was overstated 
by R76 323.48. The error occurred during a period in which the second 
respondent was upgrading administration systems. At the time the old 
system was not flagged to reflect that the quantum on the system included 
the death benefit.  

 
4.3 It was further submitted that once the system conversion was completed, 

the benefit allocated to the member was taken to the fund credit only and 
on receipt the payment of the death benefit from the insurer, it was added 
to the quantum reflected on the system, hence the death benefit was 
allocated twice. 

 
4.4 It was further submitted that it is for this reason that the letter dated 8 

September 2006 was sent to the complainant, as the overpayment needs 
to be recovered. The complainant and beneficiary have received more than 
what they are entitled to in terms of the rules of the fund. 
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 5. Determination and reasons therefor 
 
5.1    In this matter, the complainant is dissatisfied with the decision of the 

second respondent to recover an amount of R76 323.48 which was 
computed wrongly to the complainant and deceased’s son. She alleges 
that when a lump sum of R323 109.75 was paid to her and to deceased’s 
son, it was confirmed by the second respondent and she believes that it 
was the correct benefit.  While the respondents on the other hand allege 
that the benefit calculation initially supported on was erroneously as a 
result of an administration error. The actual quantum to which the 
complainant and the beneficiary were entitled was overpaid by R76 
323.48. The error occurred during a period in which the second respondent 
was upgrading administration systems. At the time the old system was not 
flagged to reflect that the quantum on the system included the death 
benefit.  

 
5.2   The respondents further allege that the complainant was not supposed to 

receive a benefit of R323 109.75 in terms of the rules of the first 
respondent.  They further alleges that there was an overpayment of R76 
323.48 which needs to be recovered from the complainant.  

 
  5.3 The issue which falls for determination is whether the respondents are 

entitled to recover an amount of R76 323.48 which was paid to the 
complainant and deceased’s son wrongly. 

 
5.4 Section 7C of the Act stipulates that the trustees of the funds have to act 

with due care, diligence and good faith towards their members. From the 
submissions from both parties, it is clear that the board of trustees have 
acted in bad faith when they informed the complainant that the amount of 
of R323 109.75 was his benefit while it was not correct. The complainant 
believed the board of trustees that the benefit computed to her and her 
grand child was correct until she was informed that there was an 
overpayment of  R76 323.48 which needs to be recovered by the 
respondents. 

 
5.5  Rule 5.1(1) of the first respondent provides that the benefit payable on 

death in service is 5x pensionable emoluments and members share at date 
of death.  From the facts, the benefit was paid in terms of the rules with 
overpayment of R76 323.48. This tribunal when they make determination 
have to consider the rules of the funds which are of cardinal importance in 
order to arrive at an informed decision.  

 
5.6 Section 13 of the Act stipulates that “the rules of a registered fund shall be binding 

on the fund and the members, shareholders and officers thereof, and on any person who 

claims under the rules or whose claim is derived from a person so claiming”.  As a result 
of section 13, this tribunal cannot prevent the respondents to recover their 
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monies from the trust funds since they are entitled to it in terms of the rules 
of the first respondent. 

       
  6.  In the result, the complainant’s complaint cannot succeed and is therefore 

dismissed. 
  
 

   
DATED AT JOHANNESBURG ON THIS THE  DAY        OF                                     
2008. 
 
 
Yours faithfully 
 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
   
 


