
 
 

IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

(HELD IN CAPE TOWN) 

                  

                                                                CASE NO: PFA/KZN/9057/06/KM 

 

 

In the complaint between: 

  

A EVERSON                                                   Complainant                                                                

                                                                       

 and  

  

SOUTH AFRICAN RETIREMENT  

ANNUITY FUND                      First Respondent 

 

 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE 

PENSION FUNDS ACT 24 OF 1956 (“the Act”) 
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1. Introduction  

 

[1.1] This complaint concerns the refusal of the respondent pension 

fund to transfer the complainant’s investment to a preservation 

fund.  

 

[1.2] The complaint was received by this office on 21 August 2006 and 

a letter acknowledging receipt of it was sent to the complainant on 

28 September 2006. The complaint was sent to the respondent on 

the same date. The respondent filed a response with this office on 

10 October 2006, a copy of which was forwarded to the 

complainant. The complainant replied on 23 October 2006.  

    

[1.3] After reviewing the written submissions, it is considered 

unnecessary to hold a hearing in this matter. The determination 

and reasons therefor appear below. 

 

 

2. Complaint  

 

[2.1]  The complainant withdrew from the Iscor Pension Fund after he 

resigned from service in 1995. He states that his financial adviser 

recommended that he place his benefit into the respondent, of 

which he was already a member, in order to top up his investment. 

The complainant followed this advice and transferred his 

withdrawal benefit to the respondent, which is a retirement 

annuity fund. 
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[2.2] He claims that he was poorly advised at the time, and ought rather 

to have placed the funds in a preservation fund. Had he done so, 

he would have been entitled to a once off withdrawal benefit, 

which he could have used to access the full amount. 

   

[2.3] The complainant also sets out various other grievances concerning 

the performance of his investment, the perceived lack of 

disclosure, and his allegedly unwitting participation in risk 

benefits. However, since he has not asked for relief in respect of 

any of these aspects, only the principal complaint will be dealt 

with. 

 

[2.4]  The complainant wishes to transfer his investment in the 

respondent to a preservation fund of his choice. The respondent 

has refused, and the complainant now approaches this tribunal 

for an order directing such transfer. 

 

 

3. Response 

 

[3.1]  The respondent confirms that it cannot transfer the complainant’s 

  investment to a preservation fund, since this is prohibited by 

  South African Revenue Service Practice Note RF 1 of 98. It 

  contends that it is therefore unable to accede to the complainant’s 

  request.   
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4. Determination and reasons therefor 

 

[4.1] Section 13 of the Act states that the rules of a registered fund are 

 binding on the fund’s members, shareholders and officers thereof, 

 and any person claiming under the rules, or whose claim is 

 derived from a person so claiming. Furthermore, the trustees’ 

 powers are circumscribed by the rules of the fund (see Tek 

 Corporation Provident Fund and Others v Lorentz [2002] 3 

 BPLR 227 (SCA) at 239 D-H). The fund’s authority to perform 

 any action, through its board of management, therefore needs to 

 be determined with reference to the fund’s rules. 

 

[4.2]  I have examined the rules of the respondent. Nowhere do they 

  provide for transfer of a benefit to a preservation fund. However, 

  in the broader context of whether such a prohibition is in the 

  interests of members, particularly in light of the recent focus on 

  lock-in situations in retirement annuity funds, the reason for 

  framing the rules in such a manner becomes relevant.  

 

[4.3]  Central to the issue of whether the respondent ought to permit the 

complainant to transfer his investment is the impact of such a 

decision on the tax status of the respondent. In order to enjoy the 

favourable tax incentive provided to retirement annuity funds, the 

respondent must be approved by the South African Revenue 

Services (“SARS”), and must remain so approved. For that reason 

this office requested comment from SARS on the view it would 
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take of such a transfer. A concise reply was received from Mr V. 

Symmington of the Pensions Department at SARS on 18 October 

2007, in which he states: 

 

  “The definition of “retirement annuity fund” in section 1 of the 

 Income Tax Act permits a transfer to another retirement annuity 

 fund. It does not permit a transfer to another pension fund or 

 provident fund or to a preservation fund.” 

 

[4.4] It is clear from this that the view taken by SARS on the relevant 

 income tax legislation is that it does not make provision for a 

 transfer from a retirement annuity fund to a preservation fund. It 

 follows from this that any retirement annuity fund which allows 

 such transfers would, in all probability, lose its tax approval 

 status. This would clearly be to the detriment of its remaining 

 members.  

 

[4.5] There is consequently no basis on which to suggest, in the 

 regulatory environment as presently formulated, that it would be 

 in the interests of members generally to have such a rule. There is 

 consequently no basis on which the complaint can be upheld. 

 

 

5. Relief 

 

[5.1]  The complaint is dismissed.  
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DATED AT CAPE TOWN ON THE            DAY OF                          2008. 

 

 

 

 

Yours faithfully 

 

 

 

 

___________________ 

MAMODUPI MOHLALA 

PENSION FUNDS ADJUDICATOR 

 

 

 

 


