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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

           Please quote our reference: PFA/WE/4348/2005/NVC 
 

 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24 of 1956 (“the Act”): B v Predikante- en 
Weduweepensioenfonds van die Nederduitse Gereformeerde Kerk 
van Suid Afrika (“the fund”)  

 
Introduction 
 
[1] Your complaint concerns the fund’s refusal to pay you a widow’s pension.  

The complaint was received on 5 July 2005 and a letter acknowledging 
receipt thereof was sent to you on 21 July 2005. On 25 July 2005 a letter 
was dispatched to the fund requesting it to submit a response by 16 
August 2005.  The fund’s response was received on 16 August 2005.  On 
6 September 2005 the response was sent to you for a reply. Your reply 
was received on 21 September 2005. After considering the written 
submissions before me, I consider it unnecessary to hold a hearing in this 
matter. My determination and reasons therefor appear below. As the 
background facts are well known to all the parties, I shall only repeat those 
facts that are pertinent to the issues raised herein.  

 
Factual Background 
 
[2] You and the deceased member, “B” (“the deceased”), were married on 7 

January 1978. You had one child with the deceased, but assisted him in 
raising seven other children from his previous marriage. In 1986 the 
deceased was involved in a car accident which resulted in him suffering 
serious brain injury. He retired in 1988 at the age of 65. You moved with 
your minor son from the communal home in 1990 due to the deceased’s 
progressively aggressive and untoward behaviour, which you ascribe to 
the brain injury. He filed for divorce, against your wishes, soon after you 
had left the home. The final order of divorce is dated 7 February 1991. 
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You did not claim any maintenance from him. The deceased remarried in 
April 1992, but died shortly afterwards on 1 June 1992 as a result of a 
heart attack. You applied both verbally and in writing to the fund for a 
widow’s pension, but the fund declined to pay it to you. You were 
medically boarded from your company in 1995, and presently find yourself 
in adverse financial circumstances.   

 
Complaint 
 
[3] You are unhappy about the fund’s refusal to pay you a widow’s       

pension. You feel that you are entitled to this benefit as you were married 
to the deceased for 13 years, raised his seven children, and were unable 
to follow your own profession and provide for retirement. You contend that 
you left the communal home as you wanted to protect your minor child 
from the “unbearable” circumstances at home, but did not want to institute 
divorce proceedings. Finally you feel that in terms of the Constitution you 
would be discriminated against, based on your status of being divorced, if 
the widow’s pension is not granted to you.  

 
The fund’s response 
 
[4] The fund states that you are not entitled to the widow’s pension as you 

were not married to the deceased at the time of his death, and you were 
not his widow.  

 
Determination and reasons therefor 
 
[5] In terms of rule 14.2 as it stood in 1992 when your former husband died, 

the widow’s pension was payable to the “widow” that survived the 
deceased pensioner. Widow is defined in the rules as: 

 
“Die weduwee van ‘n Lid wat onmiddelik voor die Lid se dood, na mening van die 
Kommissie, van die Lid vir onderhoud afhanklik was, mits die Lid voor sy 65ste 
verjaarsdag of aftrede, watter gebeurtenis ookal eerste mag plaasvind, met 
sodanige weduwee getroud was;” 
 

[6] Since you were not married to the deceased immediately prior to his death,  
you do not qualify as a “widow” and are consequently not eligible for a 
widow’s pension.  

 
[7] Section 13 of the Act confirms the binding force of the rules of a fund. As 

the Supreme Court of Appeal stated in Tek Corporation Provident Fund 
and Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28], the 
trustees may only do with the fund’s assets what is set forth in the rules.  
Thus, if what they propose to do is not within the powers conferred on 
them by the rules, they may not do it. The board is unable to grant you a 
pension if you do not qualify for it in terms of the rules.  



 
 

3

 
[8] You state that it is unconstitutional to discriminate against a spouse by 

reason of her being a divorced widow. The Constitution of the Republic of 
South Africa Act, No 108 of 1996, commenced with effect from 4 February 
1997, with no retrospective effect. It had therefore not been implemented 
at the time that this complaint arose on 1 June 1992, when “B” died, and 
benefits became payable as a result of his death. The argument that your 
constitutional rights were infringed therefore cannot succeed. 

 
[9] Your complaint is dismissed and your file is hereby closed.  
 
Dated at Cape Town on this the               day of                                  2006.  
 
Yours faithfully 
 
 
 
 
Vuyani Ngalwana 
Pension Funds Adjudicator 
 
 


