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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT 24, 1956 (“the Act”): 21st CENTURY PAY SOLUTIONS GROUP (PTY)LTD 

(“the complainant”) v LIBERTY LIFE (“the respondent”)      
 

1. Introduction 
 

[1.1] The complaint concerns the allegation that the respondent poorly administers and 
mismanages the Corporate Selection Retirement Fund No 2 (“the fund”) leading to 
poor fund’s investment returns.   

 
[1.2] The complaint was received by this office on 12 May 2006. A letter acknowledging 

receipt of the complaint was sent to the complainant on 30 May 2006. On the same 
date a letter was dispatched to the respondent giving it until 20 June 2006 to file a 
response to the complaint. On 29 June 2006, this office received a response furnished 
by the respondent. On 12 July 2006, this office received the complainant’s further 
submissions.  

 
[1.3] After reviewing the written submissions before this tribunal, it is considered 

unnecessary to hold a hearing. The determination and reasons therefor appear below.  
 
2. The factual background  
 
[2.1] Mr C Blair is employed in his capacity as the managing director of the 21st Century 

Pay Solution Group (Pty) Ltd (“the employer”). He lodged the complaint on behalf of 
the employer.   
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[2.2] The employer commenced participation in the fund, an umbrella fund, with effect from 
1 July 2004.  

 
3. The complaint 
 
[3.1] The complaint is three-fold. In the first instance, the complaint is that “after one year” 

the respondent failed to switch the employer’s invested funds in the fund from a 
market investment portfolio to a smoothed investment portfolio. The complainant 
alleges that the respondent was accordingly instructed to switch the portfolios. 

 
[3.2] Secondly, the complaint is that as a result of the respondent’s administrative omission, 

the respondent failed to provide disability cover for certain employees of the employer.  
 
[3.3] Lastly, the complaint is that the respondent unilaterally increased the management 

fees pertaining to the fund. Further, the complainant says the respondent failed to 
inform the employer about the fees for managing the investment portfolios and about 
the fees for calling a consultant for administrative tasks. The complainant alleges that 
it was agreed that all fees would be included in the management fees negotiated with 
the fund and that such fees would remain a percentage of the fund on a yearly basis.  

 
4.  The respondent’s responses   
    
[4.1] Regarding the complainant’s allegation about the respondent’s alleged failure to 

switch the employer’s invested funds, the respondent submits that in terms of clause 4 
of a form entitled “SCHEME AUTHORITY FOR UMBRELLA FUNDS ONLY 
CORPORATE SELECTION” (“the scheme”) which form was signed by Mr C Blair on 
behalf of the employer, the complainant admitted that the respondent had provided the 
complainant with sufficient advice regarding investment options.  

 
[4.2] Further, the respondent says it places on record that since the employer participated 

in the fund, the employer has consistently failed to make a decision with regard to 
available investment choices. Further, the respondent says that as a result of the 
employer’s failure to make such investment choices, the respondent’s assets relating 
to the employer have since inception been “parked” in the money market portfolio 
which the respondent says is a default investment portfolio.  

 
[4.3] Furthermore, the respondent submits that it has never been the respondent’s 

responsibility or duty to unilaterally decide on the investment portfolios in respect of 
the assets of the employer in the fund. Further, the respondent avers that it was the 
respondent who after realizing that the employer’s invested assets continued to be 
invested in the money market portfolio had alerted the employer.  

 
[4.4] Regarding the complaint about the disability cover, the respondent appears to aver 

that because the disability cover in question is provided for in terms of a separate 
policy which was taken out by the employer for the benefit of its employees, this 
tribunal lacks authority to investigate and adjudicate upon this part of the complaint.  
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[4.5] However, on the merits regarding the complaint about the disability cover, the 

respondent admits that certain employees of the employer who are directors were, for 
some time, without the negotiated disability cover. However, the respondent says 
having admitted that, it denies and rejects the complainant’s allegation that the lack of 
such negotiated disability cover for those employees was any cause due to 
administrative omission by the respondent. The respondent submits that the 
employer’s failure to ensure that all its directors had undergone the required medical 
examination for the underwriting purposes of the employer’s disability benefits was the 
cause that certain directors lacked disability benefits. Further, the respondent says it 
was also the employer’s failure to inform the respondent that the medical results of the 
said directors were available for collection that contributed to the situation. However, 
the respondent avers that during this period those directors were not without disability 
cover but the disability cover applicable to them was lower due to the incomplete 
underwriting process and thus the premiums deducted for those directors was in 
respect of the lower cover.  

 
[4.6] The respondent contends that in terms of a document entitled “Corporate Benefits 

quotation” dated 13 July 2004, signed by the complainant on behalf of the employer 
and in terms of the rules of the fund, the respondent disclosed to the employer all the 
management and investment fees and the conditions attached to them.      

 
5. Determination and reasons therefor 
 
 Switch of investment funds to money market investment  

 
   [5.1] In the first instance, the complainant’s complaint is that the respondent failed to switch 

the employer’s funds in the fund from a money market investment portfolio to a 
smoothed investment portfolio. On 13 July 2004, the employer applied and was 
accepted into membership of the scheme. In terms of clause 1 of the scheme the 
employer agreed to be bound by the terms and conditions of the scheme. Clause 4 of 
the terms and conditions applicable to the scheme provides: 

 
   “We confirm: -  
 

- that we have been made aware of the investment options available to 
participants in the Corporate Selection scheme. 

  
- that, based on counseling received from our financial advisor, we have 

selected the investment portfolio(s) in which the assets attributable to our 
participation will be invested. 

  
- that we understand the implications of the investment selection that we 

have made in terms of the investment mandate, asset allocation and risk 
profile of the portfolio(s) selected. 

  
- That we are aware that we may vary this selection of investment 

portfolio(s) in the future but will do so only after receiving counseling on the 
implications of any change from our appointed financial advisor. 
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- that where we allow individual members to select their own investment 

portfolio(s), now or in the future, they will receive appropriate counseling on 
the implications of that selection prior to such a selection being made, or 
any selection being changed. 

 
- that we indemnify the trustees of the Corporate Selection scheme and 

Liberty Corporate Benefits from any claim whatsoever in connection with, 
or resulting from, the selection of any investment portfolio(s) either 
applicable to our participation as a whole or by an individual member, now, 
or in the future.”   

 

[5.2] In terms clause 4, it is clear that the duty to switch the employer’s invested assets 
from one class of investment portfolio to another is vested with the employer and/or its 
members to the fund to the absolute exclusion of the respondent. Further, in terms of 
bullet point 4 of clause 4, the employer and its members are afforded a right that upon 
deciding to vary the selected investment portfolio(s) in the future they will do so only 
after receiving counseling on the implications of any change from their appointed 
financial advisor. From the documentary evidence availed to this tribunal it is clear that 
the employer and its employees failed to exercise their right of varying their selected 
investment portfolio(s) as provided by the scheme rules. 

 
 Disability cover 
 
[5.3] The complaint about the alleged failure of the respondent to afford disability cover to 

certain members of the employer cannot be investigated and adjudicated upon by this 
tribunal. On behalf of the respondent it is submitted that the cover for disability 
benefits are provided in terms of a separate policy taken out by the complainant for 
the benefit if its employees. As the disability benefits are not provided by the fund, this 
Tribunal has no jurisdiction to investigate the complaint relating to disability cover.  

                  
[5.4] In terms of a quotation letter dated and signed by the employer on 13 July 2004, 

where every conceivable costs in relation to the administration and management of 
the fund was highlighted, it is clear that the employer was made aware and 
understood such costs. Further, that quotation letter provided: 

 
               “By signing this quotation it is confirmed that you have read, understood and accepted 

all the conditions of the enclosed booklet as it applies to the proposed scheme and 
that you have been duly appraised in terms of the statutory notice to long term 
insurance policyholders.” 

 

[5.5] Further, the said “enclosed booklet” entitled “Corporate Benefits Your scheme in 
detail”, amongst other provisions, contained therein, was a provision about the 
scheme’s operating expenses (section 4). The complainant alleges without 
amplification that the respondent unilaterally increased the management fees 
pertaining to the fund. The complainant should have provided this tribunal with 
tangible evidence proving that the respondent unilaterally increased the management 
fees. In the circumstances, that allegation cannot be upheld. 
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[5.6] In the result, the complaint cannot succeed and is dismissed. 
 
DATED AT JOHANNESBURG ON THIS            DAY OF        2008 
 
Yours faithfully 
 
 

 
 

_____________________________ 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR   

  

            


