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Introduction  

 

[1] This complaint concerns the payment of a withdrawal benefit in circumstances 

where the participating employer had deducted pension contributions from 

members’ salaries but failed to pay same into the fund as required by the rules 

and the Pension Funds Act, 24 of 1956 (“the Act”). 

  

[2] The complaint was received by this Tribunal on 20 March 2006 and a letter 

acknowledging receipt thereof was sent to the complainant on 29 March 2006. 

On the same day letters were dispatched to the respondents giving them until 

19 April 2006 to file a response to the complaint. The fund’s response was 

received on 20 June 2006. No response was received from the employer. On 

28 June 2006 a copy of the response was sent to the complainant for a reply by 

11 July 2006. No reply was subsequently received from the complainant. After 

considering the written submissions before me, I consider it unnecessary to 

hold a hearing in this matter. 

 

Factual Background 
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[3] The complainant commenced employment with the first respondent (“the 

employer”) as a security officer on 1 June 2004 until 1 November 2005. By 

virtue of his employment he became a member of the second respondent (“the 

fund”) with effect from 1 May 2005 until he left the service of his employer in 

November of that year. 

 

[4] The employer commenced deducting pension fund contributions, allegedly 

with effect from May 2005, from the complainant’s salary for onward 

transmission, together with its own portion on behalf of the complainant, to the 

fund. 

 

[5] When the complainant left the service of the employer the fund failed to pay 

him a withdrawal benefit because the employer had not regularly and 

timeously paid the contributions due to the fund. Apparently, contributions 

were only made for June and July 2005. 

 

The complaint 

  



 Page 4

[6] The complainant seeks the payment of his withdrawal benefit to which he 

became entitled in terms of the rules when he left the employer on 1 November 

2005. Rule 7.1 entitles him to “a lump sum benefit equal to his Fund Credit at 

the date of leaving Service”. Fund Credit is in turn defined in the rules 

essentially as comprising the accumulation of both the member’s and 

employer’s contributions plus fund growth and other contributions transferred 

from other funds, if any. 

 

The Response 

 

[7] A response was received from Mr Lazarus Motaung of NBC Holdings (Pty) 

Ltd, the fund’s administrator. He submits that I have erroneously ruled in 

previous determinations that this Tribunal does not have jurisdiction to 

investigate and adjudicate complaints involving this fund on the misperception 

that this is a bargaining council fund. He submits that this is no bargaining 

council fund but a fund established in terms of a sectoral determination for the 

private security sector issued by the Minister of Labour under the Basic 

Conditions of Employment Act, 75 of 1997. Moreover, he submits further, the 

fund was registered with the Registrar of Pension Funds, in terms of section 4 
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of the Act, on 5 November 2002. Consequently, so the argument goes, this 

Tribunal does have jurisdiction to hear and adjudicate complaints involving 

this fund because this fund does not fall under that genus of funds 

contemplated under section 2(1) of the Pension Funds Act as being excluded 

from the operation and provisions of the Act.  

 

[8] On the merits, Mr Motaung says the majority of complaints directed against 

the fund are about the non-payment of benefits from the fund. This he says 

arises mainly from the failure of participating employers to pay over 

contributions to the fund despite having deducted the same from the members’ 

salaries. Another factor which contributes to the non-payment of benefits is the 

failure of participating employers to submit claim forms to the fund when a 

member leaves the employer’s service. 

 

[9] He submits that the employer joined the fund, in compliance with the sectoral 

determination, with effect from 1 June 2005. However the employer only 

contributed to the fund for the months of June and July 2005. He says further 

that the complainant’s benefit has not been processed because a “termination 

claim form” has not been received by the fund or the administrator. 
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Determination and reasons therefor 

 

[10] I shall first deal with the issue of jurisdiction before proceeding to the merits. 

The sectoral determination for the private security sector was first promulgated 

by the Minister of Labour (“the Minister”) in terms of the Basic Conditions of 

Employment Act, 75 of 1997 (“the BCEA”), in 2001 and amended on 

numerous occasions subsequently, the last amendment coming in the form of 

Government Notice R879 of 9 September 2005.  

 

[11] In several determinations involving this fund, I have ruled that this Tribunal 

does not have jurisdiction to investigate and adjudicate complaints in respect 

of this fund. The reason for those determinations was that this fund was 

established in terms of a collective agreement and consequently fell within the 

ambit of section 2(1) of the Act which excludes bargaining council funds from 

the jurisdiction of this Tribunal. But is the fund here in issue the sort of fund 

envisaged in section 2(1) of the Act? 
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[12] As has already been pointed out above, the fund was established by the 

Minister in terms of a sectoral determination pursuant to provisions of the 

BCEA. A sectoral determination is not defined in the BCEA. Sectoral 

determinations, unlike collective agreements which are regulated by the Labour 

Relations Act, 66 of 1995 (“the LRA”), are regulated in terms of the BCEA (see 

sections 51-58 of the BCEA). The sectoral determination giving rise to the 

establishment of this fund was first published by the Minister in 2001. 

 

[13] Sectoral determinations are not concluded by means of collective bargaining in 

a bargaining council but are issued mero motu by the Minister or at the request 

of a statutory council (see section 44 of the LRA). Sectoral determinations, on 

the one hand, and collective agreements on the other, have essentially the same 

object, namely, to establish basic conditions of employment for employees in a 

particular sector. While they have the same object, the manner in which they 

are concluded and regulated differs. In terms of section 55(7) of the BCEA the 

Minister may not publish a sectoral determination covering employees and 

employers that are bound by a collective agreement concluded in a bargaining 

council. Section 56(2) provides further that if a collective agreement is 
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concluded, the provisions of a sectoral determination cease to be binding on the 

employers and employees covered by the agreement.  

 

[14] Section 2(1) of the Act does not make express mention of funds that have been 

established or continued in terms of a sectoral determination. However, that is 

not the end of the matter because the question which needs to be answered is 

this: Is it the intention of the legislature that the Act should also not apply to 

those funds that were established in terms of a sectoral determination?  

 

[15] When a court (or tribunal) finds itself in a predicament such as this where the 

meaning of a provision is not clear ex facie that provision read in the context of 

the legislation as a whole, it will turn to the canons of statutory interpretation to 

determine the meaning of the provision. One of the primary canons of statutory 

interpretation requires that the meaning of a provision be governed by what the 

legislature intended as disclosed by the wording of the provision. In  Public 

Carriers Association v Toll Road Concessionaries (Pty) Ltd 1990 1 SA 925 (A) 

at 942H-J Smallberger JA said one seeks to determine the intention of the 

legislature by giving the words of the provision under consideration their 
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ordinary grammatical meaning, unless to do so would lead to absurdity so 

glaring that the legislature could not have contemplated it.  

 

[16] In this matter it cannot be said that it was the intention of the legislator that the 

Act should not apply to funds established in terms of a sectoral determination. I 

say so because there are significant legislative differences between a sectoral 

determination, on the one hand, and collective a agreement on the other. I have 

already referred to those differences in the preceding paragraphs. Furthermore, 

unlike in the case of those funds that are established in terms of a collective 

agreement, there exists no body or forum (established in terms of the sectoral 

determination) tasked with the sole responsibility of resolving disputes arising 

only from the private security sector. One of the main functions of bargaining 

councils, provided they are accredited, is to resolve disputes in the particular 

sector for which it was established. This includes complaints from members of 

the relevant bargaining council fund.  A further factor that indicates that it 

could not have been the intention of the legislature that the Act be applicable to 

those funds established or continued in terms of a sectoral determination is that 

a sectoral determination can be replaced by a collective agreement (see section 

56(2) of the BCEA).   
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[17] Finally the legislature had sufficient opportunity to amend section 2(1) of the 

Act, thereby clarifying the position with regard to funds established in terms of 

a sectoral determination. I say so because the BCEA which was assented to by 

the President on 15 December 1997 came into full operation on 1 December 

1998. Certain of its provisions came into effect on 21 March 1998. The last 

amendment to section 2(1) of the Act was in 1999 to incorporate reference to 

the Amendment Act which was assented to by the President on 2 December 

1998. 

 

[18] It is therefore clear that it could not have been the intention of the legislature 

that the Act not apply to those funds that were or are established in terms of a 

sectoral determination. I am thus satisfied that the provisions of this Act, 

including Chapter V, apply to this fund, and that members of this fund can 

lawfully lodge complaints (as defined) with this Tribunal. 

 

[19] As regards the merits, the employer, who joined the fund on 1 June 2005, paid 

over contributions only for the first two months of its membership despite 

deducting same from the salary of the complainant for the duration of the 
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complainant’s membership of the fund over a seven month period from May to 

November 2005. The employer’s conduct is in contravention of section 13A of 

the Act and is a punishable offence in terms of section 37. 

 

[20] Section 13A provides: 

“(1) Nothwistanding any provision in the rules of a registered fund to 

the contrary, the employer of any member of such a fund shall 

pay the following to the fund in full, namely- 

(a) any contribution, which in terms of the rules of the fund, 

is to be deducted from the member’s remuneration; and 

(b) any contribution in terms of which the employer is liable 

in terms of those rules. 

(2) … 

 

(3) (a)  Any contribution to a fund in terms of its rules, whether it 

be a contribution contemplated in subsection (1), a 

contribution for the payment of which a member of the 

fund is responsible personally, or a contribution to be paid 

on a member’s behalf –   
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(i)  shall be transmitted directly into the fund’s account …, 

not later than seven days after the end of the month for 

which such a contribution is payable; or 

 

(ii) shall be forwarded directly to the fund in such a manner 

as to have the fund receive the contribution not later 

than seven days after the end of that month;” 

 

[21] If the employer fails to transmit contributions to the fund within the prescribed 

period, interest at the usury rate is payable thereon by the employer. Section 

13A(7) provides that interest at the rate prescribed by the Minister of Finance 

shall be payable on the amount of any contribution not transmitted by the 

employer or received by the fund before the expiration period prescribed 

therefor in section 13A(3)(a)(i) and (ii). 

 

[22] Upon failure to pay contributions to the fund or administrator timeously, the 

employer will not only be liable to pay interest on the arrear contributions but 

will also be guilty of an offence in terms of the Act punishable by a fine. In 
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light of the seeming culture of non-compliance among some of the participating 

employers of this fund, and in general, it is clear that section 37 is not having 

the desired effect. I have no doubt that the non-deterrent R2000 sanction for an 

infraction of section 13A is one of the main causes for that culture of non-

compliance. This in my view is something that National Treasury and the 

regulator ought to examine during their deliberations with regard to the re-

writing of the Act. Because this practice appears to be prevalent among the 

participating employers in this fund, I consider it necessary to refer this matter 

to the prosecuting authorities, the regulator and the Minister. 

 

[23] In terms of the rules 4.1.1 and 4.2.1 the member and the participating employer 

shall each contribute 5% of the “Members Fund Salary”. According to the latest 

amendment to the sectoral determination (of 9 September 2005), the 

contribution rate is 6,5% for both the member and the participating employer. 

The participating employer is required to deduct the member’s contribution 

from his salary and to transmit the contributions of the members together with 

its portion of the contributions to the fund within 7 days after the end of the 

month to which such contributions relate (see rules 4.1.2 and 4.2.4).    
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[24] The payment and computation of withdrawal benefits is provided for in rule 7. 

In terms of rule 7.1 if a member, who does not qualify to retire, leaves service 

or is dismissed by his employer, he becomes entitled to the payment of a lump 

sum benefit equal to his “fund credit”. In terms of rule 7.3.1 the benefit is 

payable within six months of the member leaving the service of the employer. 

To date, the fund is unable to pay the benefit as the total contributions due have 

not been paid. 

 

[25] However, the fund cannot reasonably be held liable to pay withdrawal benefits 

if it has not received the requisite contributions. That liability is for the 

employer (cf Orion Money Purchase Pension Fund (SA) v Pension Funds 

Adjudicator & Others [2002] 9 BPLR 3830 (C) at 3839F).  

 

[26] Thus, the appropriate relief is that which has the effect of placing the 

complainant in the position in which he would have been had the employer 

regularly and timeously paid the contributions due. To that end, the fund must 

calculate the benefit (inclusive of investment returns) to which the complainant 

would have been entitled had the employer made regular and timeous 

contributions in terms of the sectoral agreement at the applicable rates from 



 Page 15

May 2005 to November 2005, less any deductions permitted by the Act. The 

employer must then be ordered to pay this amount together with interest 

calculated as envisaged in section 13A(7) of the Act.  Paragraph 24.2(3) of the 

sectoral determination number R879 of 9 September 2005 also makes 

provision for this penalty interest. At the date when the complainant became 

entitled to payment of his withdrawal benefit the prescribed rate of interest for 

amounts less than R10 000 was 20%; for those over R10 000 it was 17% . 

 

[27] Because the penalty interest in section 13A(7) of the Act and in paragraph 

24.2(3) of the sectoral determination was clearly intended to enure for the 

benefit of the fund and not an individual member, the complainant can only be 

paid that benefit to which he would have been entitled had contributions been 

made timeously and regularly. 

 

[28] I therefore make the following order: 

 

[28.1]  The fund is hereby ordered to calculate the total sum of all 

outstanding contributions due by the employer in respect of this 
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complainant for the months May 2005 to November 2005 within 

14 days of the date of this ruling. 

 

[28.2]  The fund is further directed to calculate the benefit the 

complainant would have received in terms of rule 7.1 had the 

contributions been made timeously and the monies invested in the 

fund portfolios, less any deductions in terms of the Act, within 14 

days of the date of this ruling.   

 

[28.3]  The fund is further directed to furnish the complainant, the 

employer and this Tribunal with the calculations in paragraphs 

[28.1] and [28.2] above within 21 days of the date of this ruling.  

 

[28.4]  The employer is directed, within 7 days of receiving the 

calculations, to pay the benefit calculated in paragraph [28.2] 

directly to the complainant together with additional mora interest 

at the rate of 15.5% per annum calculated from 1 December 2005 

to date of payment. 
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[28.5]  The employer is directed further to pay interest on the sum of all 

outstanding contributions (as calculated in paragraph [28.1] 

above) in respect of the complainant for the months of May 2005 

to November 2005, inclusive, at the rate of 20% per annum, 

directly to the fund within 7 days of receiving the calculations in 

paragraph [28.1].  

 

 

SIGNED AT JOHANNESBURG ON THIS  DAY OF    2007 

 

 

_______________________ 

Vuyani Ngalwana 

Pension Funds Adjudicator 
 


	�
	IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR
	MANDLA MALI                                                                                Complainant

