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Dear Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT NO 

24 OF 1956 (“the Act”): S L MAKAMELA (“complainant” ) v SOUTH AFRICAN 

MUNICIPAL WORKERS’ UNION NATIONAL PROVIDENT FUND (“ first respondent”) 

and KOPANONG MUNICIPALITY (“second respondent”)     

 

[1] INTRODUCTION 

 

1.1 This complaint concerns the payment of a death benefit.    

 

1.2 A complaint was received by this office on 21 August 2006. An 

acknowledgment letter was sent from this office to the complainant on        

3 October 2006. On the same date, a letter was sent to the first respondent 

informing it about the complaint and giving it until 6 October 2006 to 

respond to the complaint. A response was received from the first 
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respondent on 6 November 2006. On 26 October 2010, a letter was sent to 

the second respondent informing it about the complaint and giving it until  

26 November 2010 to respond to the complaint. No response was received 

from the second respondent.  No further submissions were received.  

 

1.3  Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the background 

facts are well known to all the parties, only those facts that are pertinent to 

the issues raised herein shall be repeated. The determination and reasons 

therefor appear below. 

 

[2] FACTUAL BACKGROUND  

 

2.1 The deceased, Mr. C D Rasigo, passed away on 27 December 2001. The 

complainant is the deceased’s surviving common law spouse. The 

deceased was employed by the second respondent and by virtue of his 

employment he was a member of the first respondent. The deceased 

passed away whilst in service. Upon the death of the deceased, a death 

benefit became due and payable to the dependants of the deceased. 

However, no death benefit was paid.       

 

[3] COMPLAINT  

 

3.1 The complainant is aggrieved with the fact that the first respondent did not 

make payment of the death benefit following the death of the deceased. 

The complainant submitted that the second respondent was effecting 

monthly deductions on the deceased’s salary for payment over to the first 

respondent and as such, a death benefit payment is due and payable to her 

as the surviving spouse of the deceased.  

 

3.2 The complainant therefore requests this Tribunal to compel the first 

respondent to make payment of the death benefit due to her. 
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[4] RESPONSE 

 

 First respondent’s response 

 

4.1 The first respondent submitted that the deceased was a member of the fund 

and paid contributions from 31 November 2001 to 31 December 2001. The 

first respondent was not notified of the death of the deceased and the claim 

therefore appears to be a late submission. At the time of the deceased’s 

death, the first respondent had a reinsurance policy with Momentum Group 

Limited (“Momentum”), to pay all death and disability benefits incurred and 

reported. In terms of the rules of the first respondent, a death benefit shall 

not be paid unless the claim is admitted by the insurer (“Momentum”). 

Clause 3.6.1 of the policy document which the first respondent took with 

Momentum specifies that the fund shall notify Momentum in writing 

immediately, if a claim is likely to arise. In this instance, the second 

respondent as the employer failed to notify the first respondent of the 

deceased’s death timeously i.e. within six months of the death of the 

deceased. Thus, the claim against the first respondent should be dismissed 

and directed to the second respondent.      

 

[5] DETERMINATION AND REASONS THEREFOR  

 

 Time barring 

 

5.1  Section 30I of the Act imposes certain time limits with regards to lodgement 

of complaints before the Adjudicator and states as follows:  

 

   “(1)   The Adjudicator shall not investigate a complaint if the act or omission to 

which it relates occurred more than three years before the date on which the 

complaint is received by him or her in writing. 

 

(2) The provisions of the Prescription Act, 1969 (Act No. 68 of 1969), relating to a 

debt apply in respect of the calculation of the three year period referred to in 

subsection (1).” 
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5.2 The complainant’s cause of action arose in December 2001 following the 

death of the deceased. Any benefit from a pension fund would have 

become payable to the complainant in December 2002. However, the 

complaint was only lodged in August 2006 and was therefore received 

almost a year out of time.  

 

5.3  There is good reason for a limit to be imposed on the time during which 

litigation may be launched and the Constitutional Court has pronounced on 

this issue. In Mohlomi v Minister of Defence 1997 (1) SA 124 (CC) the Court 

said (at paragraph [11]): 

  

   “Rules that limit the time within which litigation may be launched are common in our 

legal system as well as many others. Inordinate delays in litigation damage the 

interests of justice. They protract the disputes over the rights and obligations 

sought to be enforced, prolonging the uncertainty of all concerned about their 

affairs. Nor in the end is it always possible to adjudicate satisfactorily on cases that 

have gone stale. By then witnesses may no longer be available to testify. The 

memories of ones whose testimony can be obtained may have faded and become 

unreliable. Documentary evidence may have disappeared. Such rules prevent 

procrastination and those harmful consequences of it. They serve a purpose to 

which no exception in principle can cogently be taken.” 

 

Condonation 

 

5.4  However, at the time that the complaint was lodged, section 30I of the Act 

contained a subsection (3) which was subsequently removed by the 

Pension Funds Amendment Act, 11 of 2007. This subsection read as 

follows: 

 

   “The Adjudicator may on good cause shown or of his or her own motion- 

 

(a) either before or after expiry of any period prescribed by this Chapter, extent 

such period; 

(b) condone non compliance with any time limit prescribed by this Chapter.” 
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5.5  Subsection (3) therefore contained a power for the Adjudicator to condone 

non-compliance with the three year time-bar, provided good cause existed. 

Although that discretion has been removed, the complainant is entitled to 

have her complaint adjudicated on the legal framework applicable at the 

time that she lodged her complaint. Our courts will only hold that a statutory 

provision which interferes with vested rights or imposes a liability or a 

burden is retrospective in operation where the legislature either expressly 

indicates this or clearly intended the statute to have that effect (see Njobe v 

Njobe & Dube NO 1950 (4) SA 545 (C) at 552). The Amendment Act 

referred to above contains a specific section 40B indicating which 

definitions and sections will have retrospective effect. The deletion of 

section 30I(3) is not one of them. Therefore, the discretion to condone non-

compliance with the time limits set out in section 30I must be exercised in 

respect of complaints lodged prior to the commencement date of the 

Amendment Act, which was 13 September 2007.  

 

5.6  The Supreme Court of Appeal (or the Appellate Division as it was then 

known) has pronounced upon the standard that must be met for 

condonation to be granted in circumstances like these. In Melane v Santam 

Insurance Company Limited 1962 (4) SA 531 (A) the Court said at 532B-E:  

 

   “In deciding whether sufficient cause has been shown, the basic principle is that 

the Court has a discretion, to be exercised judicially upon a consideration of all the 

facts, and in essence it is a matter of fairness to both sides. Among the facts 

usually relevant are the degree of lateness, the explanation therefor, the prospects 

of success, and the importance of the case. Ordinarily these facts are interrelated: 

they are not individually decisive, for that would be a piecemeal approach 

incompatible with a true discretion, save of course that if there are no prospects of 

success there would be no point in granting condonation. Any attempt to formulate 

a rule of thumb would only serve to harden the arteries of what should be a flexible 

discretion. What is needed is an objective conspectus of all the facts. Thus a slight 

delay and a good explanation may help to compensate for prospects of success 

which are not strong. Or the importance of the issue and strong prospects of 

success may tend to compensate for a long delay. And the respondent’s interest in 

finality must not be overlooked.” 
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5.7  As stated in paragraph 5.2, approximately a year passed before the 

complainant lodged her complaint with this office. There has been an 

inordinate delay in lodging this complaint and on this basis alone this 

complaint falls to be dismissed. However, as canvassed before, this 

complaint was lodged during a period when the Adjudicator had a power to 

condone a matter that was time barred provided that good cause was 

shown. In this instance, the complainant’s reason for the delay in submitting 

this complaint is that she had enlisted the services of Messrs Financial 

Planning who act on behalf of various members of the first respondent, in 

an attempt to have her matter resolved. Attached to the complainant’s 

complaint were copies of letters that were sent to the second respondent by 

Messrs Financial Planning querying amongst other things why the first 

respondent was not notified about the death of the deceased. These letters 

date back to 2004. The second respondent failed to respond to any of these 

letters or assists the complainant with her complaint and queries. It 

therefore appears that the complainant was exploring other avenues as a 

means to have her complaint resolved; hence the delay in lodging her 

complaint with this Tribunal. Thus, this Tribunal is satisfied that there is 

good cause to condone non-compliance with the time limits.  

 

Merits  

 

5.8 This is a complaint concerning the payment of a death benefit. The 

complainant has submitted that she is entitled to payment of a death benefit 

arising from the deceased’s death. The first respondent has submitted that 

the complainant’s claim for a death benefit was repudiated as a result of 

late notification by the second respondent.   

 
5.9 Section 37C of the Act governs the disposition of death benefits. It places a 

duty on the board of trustees to identify the beneficiaries of a deceased 

member and also vests the board with discretionary powers on the 

proportions and manner of distributing the proceeds of a death benefit. As 

with the exercise of any discretionary power, in effecting an equitable 

distribution the board is required to give proper consideration to relevant 
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factors and exclude irrelevant ones from consideration. The board of 

trustees may not unduly fetter its discretion by following a rigid policy that 

takes no account of the personal circumstances of each beneficiary and of 

the prevailing situation. 

 

5.10 Rule 6.1 of the first respondent’s rules deals with the payment of a death 

benefit and it reads thus: 

 

   “6. DEATH BENEFITS  

 

    6.1 Death in SERVICE  

 

6.1.1 On the death of a MEMBER in SERVICE prior to the first day of 

the month following his seventieth birthday, the following benefits 

shall be payable, subject to the provisions of Rules 6.3, 6.4 and 

11.6: 

 

(a)  the pre-retirement death RISK BENEFIT specified in the 

SCHEDULE; and 

(b)  the MEMBER’S SHARE as at date of death.”  

 

5.11 Rule 6.4 goes on to read as follows: 

 

   “6.4 Restrictions and Exclusions  

 

6.4.1 The pre-retirement lump sum death RISK BENEFIT specified in the 

SCHEDULE shall be insured with an INSURER and the benefit 

shall not be paid unless the claim for the benefit has been admitted 

by the INSURER. 

 

6.4.2 The pre-retirement lump sum death RISK BENEFIT shall be 

subject to any restrictions and exclusions that may apply in terms 

of the POLICY.” 

   

5.12 It is common cause that the deceased was a contributing member of the 

first respondent and that a claim for payment of the death benefit was 

repudiated by Momentum due to late notification by the second respondent. 
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Clause 3.6.1 of the policy document specifies that the first respondent shall 

notify the insurer (“Momentum”) in writing immediately, if a claim is likely to 

arise. The second respondent breached this clause by failing to notify the 

first respondent about the death of the deceased. As a result, no payment 

of the death benefit was made to the complainant. Further, by failing to 

notify the first respondent about the deceased’s death, the second 

respondent breached its duty of good faith derived from common law that it 

owes to its employees (See Crone v Southern Life Association Ltd and 

Others [1999] 9 BPLR 1 (PFA)).  

 
 5.13 As mentioned before, this Tribunal sent a copy of the complaint to the 

second respondent on 26 October 2010 and gave it an opportunity to 

respond to the complaint before 26 November 2010. However, no response 

was received from the second respondent. Subsequent emails and 

telephone calls were made by this Tribunal to the second respondent. 

However, the Municipal Manager, Miss L Moletsane, failed to respond to 

any of the emails and failed to return telephone call messages and those 

that were left with her assistant. The second respondent was therefore 

afforded the opportunity to respond to the allegations contained in the 

complaint in terms of section 30F of the Act. In the circumstances, the 

matter has to be dealt with and determined on the basis of the available 

facts and evidence. 

 

5.14 Taking all these factors into consideration, it is clear that there was fault on 

the part of the second respondent, which resulted in the complainant’s claim 

for payment of a death benefit repudiated by Momentum. This Tribunal 

takes the view that the complainant ought to be placed in a position she 

would have been, had the second respondent notified the first respondent 

about the death of the deceased timeously.   

  

[6] ORDER 

 

6.1 In the result, the order of this Tribunal is as follows:  
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6.1.1 The first respondent is ordered to calculate the amount of the death 

benefit, that would have been payable to the complainant had the 

first respondent been notified about the deceased’s death timeously,  

together with interest thereto at the rate of 15.5% per annum from  

27 December 2002 to date of determination. 

 

6.1.2 The first respondent is directed to conduct an investigation in terms 

of section 37C of the Act, determine the beneficiaries and their 

benefit entitlement and inform the second respondent thereof within 

six weeks of the date of this determination.  

 

6.1.3 The second respondent is directed to pay the identified beneficiaries 

within seven days of receipt of the information in paragraph 6.1.2 

supra. 

 

    

DATED AT JOHANNESBURG ON THIS 23 rd DAY OF FEBRUARY 2011 

 

 

 

___________________________________ 

DR EM DE LA REY 

ACTING PENSION FUNDS ADJUDICATOR 

 

 

Cc:   Themba Mfeka 

  Principal Officer 

        SAMWU National Provident Fund 

  P.O. Box 137 

        ATHLONE 

  7760 

    

  Fax:   021 659 1171 

  Email:   themba.mfeka@snpfund.org.za 
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Cc:  Lebogang Moletsane 

  Municipal Manager 

  Kopanong Municipality 

  P.O. Box 23 

  TROMPSBURG 

  9913  

 

  Fax:   051 713 0335 

  Email:   mmsecr@kopanong.gov.za   

  

  Registered office of fund:       Mr Price Building  

             Stone Fountain Terrace 

             3rd Floor 

             95 Klipfontein Road 

             RONDEBOSCH 

             7700    

 

Section 30M filling: Magistrate’s Court 

Parties unrepresented    


