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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 24 

OF 1956 (“the Act”): C S TOWERS (“complainant”) v F ORD MOTOR COMPANY 

SA PENSION FUND (“first respondent”) AND ALEXANDER FORBES FINANCIAL 

SERVICES (PTY) LTD (“second respondent”) 

 

[1]  INTRODUCTION   

 

1.1 The complaint concerns the first respondent’s refusal to recognise his 

second wife as a beneficiary of a widow’s pension in the event of his 

death.  

 

1.2 The complaint was received by this tribunal on 8 February 2010.  On       
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21 June 2010 a letter was dispatched to the respondents giving them until 

21 July 2010 to file a response. A response on behalf of the respondents, 

which was forwarded to the complainant, was received on 17 September 

2010. No further submissions were received from the parties.  

 

1.3 After considering the written submissions, it is considered unnecessary to 

hold a hearing in this matter. As the background facts are known to the 

parties only those facts that are pertinent to the issues raised herein will 

be repeated. The determination and reasons therefor appear below. 

 

[2]   FACTUAL BACKGROUND  

 

2.1   The complainant was employed by Ford Motor Company SA Limited (“the 

employer”) from 1 February 1970 until he retired on 31 July 1995. He was 

a member of the first respondent by virtue of his employment until the date 

of his retirement. Upon his retirement, the complainant commuted one-

third of his retirement benefit to cash and receives a pension from the first 

respondent.  

 

2.2 The complainant was married to his first wife, Noreen Towers, at the date 

of his retirement in July 1995. However, his first wife died on 19 December 

1997. On 11 July 1998 he married his second wife, Gillian Christine 

Towers, who is 63 years of age. The complainant’s first wife was covered 

for a widow’s pension in the event of his death in terms of the first 

respondent’s rules. On 26 March 2003 the complainant enquired with the 

first respondent whether or not his second wife would be eligible for a 

widow’s pension in the event of his death. The first respondent advised 

him on 6 May 2003 that his second wife would not be eligible for a widow’s 

pension in terms of its rules. 
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 [3]    COMPLAINT  

 

3.1 The complainant submits that the second respondent initially advised him 

that his second wife would qualify to receive 90% of his pension upon his 

death. However, he states that he subsequently received a letter dated      

9 September 2009 from the second respondent which indicates that his 

second wife is not eligible for a widow’s pension in terms of the first 

respondent’s rules.  

 

3.2 The complainant contends that the definition of eligible spouse in the rules 

is confusing and contradictory. The definition refers to a legal spouse who 

must be married or living with a pensioner in terms of a formal marriage. It 

requires that the marriage must have taken place more than one year prior 

to the death of a pensioner and more than one year prior to his retirement 

date. The definition does not specifically require that the marriage must be 

with the same spouse. However, he submits that a cohabitee and a same 

sex partner only need to have been in a relationship with a pensioner for 

at least two years and the trustees must have known about the person at 

least six months before payment is due. Thus, he states that the definition 

is illogical and unfair. 

 

3.3 He submits that a subsequent spouse should be eligible for a widow’s 

pension especially where she is wholly dependent on the member. 

Further, the rules give the board of management total discretion in this 

matter. The current trend in family law also favours the interests of a 

person who is dependent upon the deceased member.  

 

3.4 The complainant submits that he was advised on several occasions that 

his second wife would qualify for a widow’s pension and as a result did not 

make any provision for her financial wellbeing. He also states that he was 

not aware of the rule that limits access to a widow’s pension to a spouse 
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who was married to a member at the date of his retirement. The second 

respondent also acknowledged that it made an error in advising him that 

his second wife would qualify for a widow’s pension. Therefore, he 

submits that his second wife was prejudiced as a result of 

maladministration of the fund by the second respondent. He requests this 

tribunal to order the trustees of the first respondent to exercise their 

discretion by including his second wife as an eligible spouse for a widow’s 

pension. In the alternative, he requests this tribunal to instruct the first 

respondent to amend the rule that excludes spouses married to a member 

after the retirement date from receiving a widow’s pension upon the 

pensioner’s death.  

 

[4]    RESPONSE    

 

 4.1 The second respondent submits that the first respondent is bound to pay 

benefits in terms of its rules. The first respondent’s rules provide for a 

spouse’s pension to a qualifying spouse of a deceased member. However, 

payment of a spouse’s pension is only made to a “spouse” as defined in 

the rules. The rules define “spouse” as follows” 

 

                     “Spouse” shall mean a Spouse or a person deemed by the Trustees in their sole 

and absolute discretion to be a Spouse as aforesaid of a Member, Pensioner, 

Paid-up Pensioner, or vested Pensioner at the time of his death, provided that: 

 
(a) in the case of a deceased Member and Paid-up Pensioner the marriage took 

place, or was deemed by the Trustees in their sole and absolute discretion to 

have taken place more than one(1) year prior to his decease, and more than 

one (1) year prior to pension date; 

 
(b) in the case of a deceased Pensioner not formerly a Vested Pensioner, the 

marriage took place, or was deemed by the Trustees in their sole and 

absolute discretion to have taken place more than one (1) year prior to his 

retirement on pension…” 
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 4.2 It contends that the complainant married his second wife in 1998, which 

was three years after he had become a pensioner of the fund. In terms of 

the definition of a “spouse” above, his second wife does not qualify to 

receive a spouse’s pension as she was not married to him at the date of 

his retirement. It states that the first respondent would be acting contrary 

to its rules if it pays a spouse’s pension to the complainant’s second wife. 

The rules are also binding on the fund, the members and any person 

whose benefit is derived from the rules.  

 

 4.3 It submits that it is also bound by the rules in its capacity as the 

administrator. It acknowledged that it gave the complainant confirmation 

that his second wife would receive a spouse’s pension in the event of his 

death. However, it states that the confirmation was given under the 

mistaken impression that the complainant’s second wife was already 

married to him at the time of his retirement. The complainant also did not 

provide it full information regarding the circumstances of his second wife 

and as a result a generic response was given to him. The complainant 

also cannot base his claim on incorrect information. His claim can also not 

supersede the fund’s rules. 

 

 4.4 Further, the complainant’s submission that the rule is unfair is not 

jurisprudentially sound and has no basis in law. The discrimination 

between spouses who married prior to the member’s retirement date and 

spouses who married after retirement date is not unfair and serves a 

legitimate purpose. This tribunal has also confirmed in a previous ruling, 

Randal-Taylor v Primovie Pension Fund (PFA/GA/9627/2006/MR), that the 

inclusion of post-retirement spouses in the definition of spouse could 

create a huge liability for the fund, which it may not be able to finance. 

Thus, this tribunal held that this discrimination in this matter serves a 

legitimate purpose and is therefore not unfair.  
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 4.5 It further submits that a company may wish to ensure that when an 

employee retires he receives a pension for life based on his years of 

service. The trustees will also ensure that by the time a member retires the 

fund has built up sufficient assets to pay the expected pension to the 

member for the rest of his life. In conclusion, it contends that the 

complainant does not have any legal claim against it in terms of the rules.  

 

 [5]  DETERMINATION AND REASONS THEREFOR  

 

 Introduction    

 

5.1 The issue is whether the refusal of the respondents to regard the 

complainant’s second wife as an eligible spouse for a spouse’s pension is 

justifiable in terms of the rules. In order to determine this issue it is 

necessary to have regard to the relevant rule that regulates a spouse’s 

pension. 

 

The first respondent’s rules 

 

5.2 In order for the complainant’s second wife to qualify for a spouse’s 

pension, she must first fall within the ambit of an eligible spouse as define 

in the rules. Rule 38 of the rules provides for a spouse’s pension to an 

eligible spouse of a deceased member or a pensioner. The first 

respondent’s rules define “spouse” as follows:  

 

                   “SPOUSE” shall mean the SPOUSE of a MEMBER, PENSIONER, PAID-UP 

PENSIONER or a VESTED PENSIONER; provided that such person at the time of 

the MEMBER’S, PENSIONER’S, PAID-UP PENSIONER’S or VESTED 

PENSIONER’S death was either: 

 

(a) the MEMBER’S or the PENSIONER’S legal SPOUSE, by whatsoever rites 

 married, or was living with the MEMBER or PENSIONER in a customary 



 
 

 

7 

 union according to law and custom, or in an union recognized as a marriage 

 under the tenets of a religion; or 

 

(b) a person of the same or the opposite sex with whom a MEMBER, 

 PENSIONER, PAID-UP PENSIONER or a VESTED PENSIONER was living 

 as husband and wife at the time of death whom the TRUSTEES, in their 

 absolute discretion, may regard as the MEMBER’S or the PENSIONER’S 

 eligible SPOUSE. 

 
        Provided that: 

 

(i) in the case of a deceased MEMBER and PAID-UP PENSIONER the 

 marriage took place, or was deemed by the TRUSTEES in their sole and 

 absolute discretion to have taken place more than one (1) year prior to his 

 decease, and more than one (1) year prior to PENSION DATE; 

 

(ii) …” 

 

  5.3 Thus, in terms of the first respondent’s rules the complainant’s second 

wife can only qualify for a spouse’s pension if she falls within the definition 

of a spouse. In terms of the definition of a spouse she must have been the 

complainant’s legal spouse at the date of his death. The definition also 

includes people of the same or opposite sex with whom a member, 

pensioner or paid-up pensioner was living as husband and wife at the time 

of death. However, the definition also requires that the person identified as 

a spouse should have been married to the pensioner spouse for more 

than one year before he died and for more than one year prior to 

becoming a pensioner. 

 

  5.4 In this matter, the trustees considered the complainant’s position and 

found that his second wife was not married to him at the time he went on 

pension. The complainant married his second wife on 11 July 1998 after 

becoming a pensioner on 31 July 1995. The complainant was already a 

pensioner at the date when he married his second wife and the trustees 
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decided not to recognise the second wife as a spouse for present 

purposes.  

 

  Discrimination between spouses 

 

  5.5 The second issue is whether the definition of a spouse in the first 

respondent’s rules discriminates unfairly against certain pensioners and 

their spouses, on the grounds of marital status. In particular, against a 

spouse of a pensioner who, for whatever reason, married the pensioner 

after his retirement or after he became a pensioner.  

 

 5.6 It is important to point out that the constitutional and statutory prohibitions 

on discrimination do not mean that every decision or rule that 

differentiates amounts to unfair discrimination. Firstly, the differentiation 

must amount to discrimination; secondly, such discrimination must be 

unfair; and thirdly, there should be no justification for the unfair 

discrimination. There are at least two factors relevant to the determination 

of unfairness: it is necessary to look at the group or groups which have 

suffered discrimination in the particular case and at the effect of the 

discrimination on the interests of all those concerned. In addition, it may 

either be the rule itself or its application, which is potentially discriminatory 

(see Gruneberg v SA Mutual Life Assurance Society Pension and 

Spouses Pension Funds and Another [2000] 12 BPLR 1343 (PFA) at 

1349G-H). 

 

 5.7 In President of the Republic of South Africa and Another v Hugo 1997 (6) 

BCLR 708 (CC), the Constitutional Court made reference to the factors to 

be taken into account in determining whether discrimination is unfair. A 

contextual approach is apposite. The court stated: 
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           “We need … to develop a concept of unfair discrimination which recognizes that 

although a society which affords each human being equal treatment on the basis 

of equal worth and freedom is our goal, we cannot achieve that goal by insisting 

upon identical treatment in all circumstances before that goal is achieved. Each 

case, therefore, will require a careful and thorough understanding of the impact 

of the discriminatory action upon the particular people concerned to determine 

whether its overall impact is one which furthers the constitutional goal of equality 

or not. A classification which is unfair in once context may not necessarily be 

unfair in a different context.”  
 

 5.8 In this matter, the group discriminated against are spouses of pensioners 

who were not married to the pensioners at the date they retired or became 

pensioners. It is clear that the definition of eligible spouse in the first 

respondent’s rules discriminates against spouses of pensioners who were 

married to the pensioners after their retirement or after they became 

pensioners. This is due to the fact that this group of spouses is not 

categorised as eligible spouses by virtue of being married to their 

pensioner spouses after retirement.  

 

 5.9 The next inquiry is whether the discrimination is unfair. In order to 

determine whether or not the discrimination is unfair we have to look at the 

main purpose or rationale of the discriminatory rule in question. That is, 

whether the discriminatory rule serves a legitimate purpose or is not 

contrary to the constitutional objectives of equality before the law. It is 

possible that the discrimination can be fair and reasonable if there is a 

rational basis for it. 

 

 5.10 In the case of all benefits, particularly death and disability benefits certain 

terms and conditions are necessary to limit liability. It is clear that the 

inclusion of post-retirement spouses could potentially create a huge 

liability for the fund, especially bearing in mind a situation where the 

pensioner marries a much younger person prior to his death, resulting in a 

significant long-term liability for the fund. In most cases the fund adopts an 
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“all or nothing” approach in order to limit its liability as it is not in a position 

to distinguish between marriages of convenience and others. The fund is 

also not in a position to make assumptions as regards a spouse’s motive 

for marrying a pensioner to determine whether or not such a spouse 

should qualify for a benefit. Thus, exclusions of this nature are cost-based 

and apply across the board. It must be borne in mind that the rules of the 

fund are designed to be of general application (see Zolezzi v Mine 

Officials Pension Fund [2000] 8 BPLR 937 (PFA) at 941H-I). 

 

 5.11 The cost of providing any benefit is a highly relevant consideration in 

determining whether the benefit in fact may be provided. Whilst this 

tribunal sympathises with the complainant and realises the importance of 

providing for post retirement spouses, it is also fully aware that it could 

potentially bankrupt the fund if it were to order it to provide such a benefit. 

The extension of a spouse’s pension to post-retirement spouses may also 

expose the fund to unlimited liability which it may not be able to finance. 

Thus, fairness and equity cannot be measured in the isolation of an 

individual alone, but must also take cognisance of the stated intentions 

and purpose of the overall fund. 

 

 5.12 The principle of equality is not simply about treating people in the same 

way. Janet Kentridge writing in Chaskalson: Constitutional Law of South 

Africa at p14-3 puts it like this:  

 

           “Equality, said Aristotle, is a matter of treating like cases alike and unlike cases 

differently in proportion to their likeness or difference. Equality is not simply a 

matter of likeness. It is, equality, a matter of difference. That those who are 

different should be differently treated is as vital to equality as is the requirement 

that those who are like are treated alike. In certain cases it is the very essence of 

equality to make distinctions between groups and individuals in order to 

accommodate their different needs and interests.” 
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 5.13 The distinction between spouses that were legally married to a pensioner 

at the time he retired and those that were married thereafter does not 

amount to unfair discrimination as it serves a legitimate purpose. The 

rationale for the exclusion of spouses married to a pensioner after he 

became a pensioner does not violate the equality clause in the 

Constitution of South Africa due to the fact that a fund is entitled to assess 

the cost of providing benefits and limit its liability. It follows that the 

definition of eligible spouse in the first respondent’s rules is not contrary to 

the equality clause in the Constitution. 

 

 Legitimate expectation 

 

 5.14 The complainant implies that he had a legitimate expectation that his 

second wife would receive a spouse’s pension upon his death. He 

contends that his expectation was created by a letter he received from the 

second respondent which advised him that his second wife would receive 

a spouse’s pension upon his death.  

 

 

 5.15 In Administrator, Transvaal and Others v Traub and Others 1989 (4) SA 

731 (AD) at 755, the court recognised that legitimate expectations are 

capable of including expectations which go beyond enforceable legal 

rights, provided they have some reasonable basis. The court emphasised 

that legitimate or reasonable expectation may arise either from an express 

promise given on behalf of a public authority or from the existence of a 

regular practice, which the claimant can reasonably expect to continue. 

 

 5.16 However, it has been held that the law only protects expectations that are 

legitimate (see National Director of Public Prosecutions v Phillips and 

Others 2002 (4) SA 60 (W)). To meet this criterion, the representation 

made by the functionary concerned must be clear, unambiguous and 



 
 

 

12

devoid of relevant qualification. In this matter, the complainant’s 

expectation is not legitimate or based on reasonable grounds as he was 

subsequently informed that the letter advising him that his second wife 

would receive a spouse’s pension was sent to him in error. This is due to 

the fact that the second respondent did not have full information about the 

complainant’s second wife when it sent a generic response to him. Thus, 

the complainant was aware that his second wife would not receive a 

spouse’s pension upon his death.  

 

 5.17 The complainant’s expectation is also contrary to the first respondent’s 

rules as his second wife does not fall within the definition of a spouse for 

the purposes of a spouse’s pension. A legitimate expectation cannot be 

based on something that is unlawful (see South African Veterinary Council 

and Another v Szymanski 2003 (4) SA 42 (SCA) at para 19). In light of the 

submissions, the complainant’s reliance on legitimate expectation is 

misplaced and cannot succeed. 

  

[6]   ORDER 

 

6.1     In the result, the complaint cannot be upheld and is dismissed.  

 

DATED AT JOHANNESBURG ON THIS 21 st DAY NOVEMBER 2011 

 

 

 

___________________________________ 

DR EM DE LA REY  

ACTING PENSION FUNDS ADJUDICATOR 
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Cc:  Alexander Forbes Financial Services (Pty) Ltd 

 P O Box 653198 

 BENMORE 

2010 

 

Ref:  Sandile Maphalala 

Fax:  (011) 263 2944 

 

Registered office of the Funds : 

Alexander Forbes Place 

61 Katherine Street 

SANDOWN 

 

Section 30M Filing: Magistrate’s Court 

No legal representation 

 


