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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT NO. 24 OF 1956 (“the Act”): A M MBELE (“complainant”) v COCA- 

COLA CANNERS PROVIDENT FUND (“first respondent”), LIBERTY GROUP 

LIMITED (“second respondent”) AND COCA-COLA CANNERS OF SOUTH 

AFRICA (PTY) LTD (“third respondent”)  

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the withholding of the complainant’s 

withdrawal benefit by the first respondent in terms of section 

37D(1)(b) of the Act. 

 

 

1.2 The complaint was received by this office on 24 May 2007. A 

 letter acknowledging receipt thereof was sent to the complainant on 

 12 June 2007. On the same date, a letter was dispatched to the 

second respondent giving it until 12 July 2007 to file its response to 

the complaint. Responses were received from the second and the 
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third respondents on 12 July 2007 and 15 October 2007 

respectively. These responses were forwarded to the complainant 

on 12 July 2007 and 27 February 2008 respectively for him to make 

his further submissions in the event that he wished to do so. No 

further submissions were received. 

 

 1.3 Having considered the written submissions before this tribunal, it is 

 considered unnecessary to hold a hearing in this matter. As the 

 background facts are well known to all the parties, only those facts 

 that are pertinent to the issues raised herein shall be repeated. The 

 determination and reasons therefor appear below. 

 

[2]  FACTUAL BACKGROUND 

 

2.1 The complainant was employed by the third respondent from          

1 January 2003 until 28 February 2007 and was a member of the 

first respondent by virtue of his employment.  

 

2.2 Subsequent to the termination of his employment a withdrawal 

benefit became payable in terms of the first respondent’s rules. 

However, the first respondent has withheld the payment of the 

complainant’s withdrawal benefit following an instruction to do so by 

the third respondent pending the outcome of a civil action. 

 

 

 

[3] COMPLAINT 

 

3.1 The complainant is dissatisfied with the first respondent’s 

withholding of his benefit. 
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3.2 The complainant submitted that he completed a withdrawal 

application form with the assistance of the third respondent on       

28 February 2007. The complainant further submitted that he was 

informed by the first respondent eight weeks later that the delay in 

the payment of the benefit was caused by the fact that the 

application did not reflect his tax number. The complainant 

indicated that he furnished the first respondent with his tax number. 

 

3.3 The complainant further submitted that when he enquired about the 

payment of his benefit again on 23 May 2007, he was advised by 

the first respondent that the process has been stopped upon receipt 

of instructions from the third respondent to do so without reasons. 

 

3.4  The complainant is requesting this tribunal to investigate this 

matter.   

 

[4] RESPONSE 

 

 Second respondent’s response 

 

 4.1 The second respondent submitted a response in its capacity as the 

 first respondent’s administrator. 

 

 4.2 The second respondent confirmed that the complainant was a 

 member of the first respondent until 28 February 2007.  

 

4.3 The second respondent submitted that it has received the 

complainant’s withdrawal notification form on 9 March 2007 and 

that on 16 May 2007, it was advised by the broker to withhold the 

payment of the withdrawal benefit as there was a civil action 

pending against the complainant. 
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4.4 The second respondent further submitted that it received the copy 

of the summons on 23 May 2007 and on 6 June 2007 it was 

instructed to withhold only R75 107.76 being the amount the third 

respondent is entitled to deduct pending the outcome of the civil 

action.  

 

4.5 The second respondent submitted that the complainant’s gross 

benefit is R661 123.41 and it will pay the balance to him upon 

receipt of a tax directive from the South African Revenue Services 

(“SARS”).  

 

Third respondent’s response 

 

4.6 The third respondent confirmed that summons has been issued at 

the Germiston Magistrate’s Court against the complainant and four 

others on 23 May 2007 under case number 3967/2007. 

 

4.8 The third respondent submitted that the complainant and the fourth 

defendant pleaded to the claim on 24 July 2007 and that there is no 

basis upon which the R75 107.76 withheld as per the summons 

should be paid out to the complainant. 

 

 

 

 

[5] DETERMINATION AND REASONS THEREFOR 

 

 5.1 The issue that falls to be determined is whether or not the 

 withholding of the complainant’s withdrawal benefit by the first 

 respondent pending the outcome of a civil action which the third 
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 respondent has brought against the complainant is legally 

 justifiable.   

 

5.2 Rule 9.4 of the first respondent’s rules provides that: 

 

  “The MANAGEMENT BOARD has the right, on behalf of the FUND or 

 the EMPLOYER, to make such deductions from the benefit to which a 

MEMBER or other beneficiary is entitled in terms of the Rules as are 

permitted in terms of Section 37D of the ACT and in respect of which a 

claim has been lodged in writing within such reasonable time of the event 

giving rise to the benefit as the MANAGEMENT BOARD may from time to 

time fix for making such claims, provided that the amount so deducted 

shall not exceed the benefit which may be paid on the date the MEMBER 

leaves the FUND.”      

 

5.3 The relevant section of the Act that entitles an employer to recover 

loss caused to it by the member from the member’s pension payout 

is section 37D(1), which reads as follows: 

 

   “A registered fund may – 

 

(a) ...; 

 
(b) deduct any amount due by a member to his employer on the date of 

his retirement or on which he ceases to be a member of the fund, in 

respect of – 

 
(i) ...; 

 
(ii) compensation (including any legal costs recoverable from the 

member in a matter contemplated in subparagraph (bb) in 

respect of any damage caused to the employer by reason of any 

theft, dishonesty, fraud or misconduct by the member, and in 

respect of which – 

 
(aa) the member has in writing admitted liability to the 

 employer; or 
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(bb) judgment has been obtained against the member in any 

 court, including a magistrate’s court, 

 
 from any benefit payable in respect of the member or a beneficiary in 

terms of the rules of the fund, and pay such amount to the employer 

concerned,” 

 

 5.4 Before a fund can make any deductions from a member’s benefit in  

  terms of section 37D(1)(b) of the Act, the following requirements       

   must be met: 

 

   5.4.1 there must be a benefit payable; 

 

  5.4.2 there must be an amount due by the member to his 

employer on the date of his retirement or on which he 

ceases to be a member of the fund; 

   

  5.4.3 the damage caused to the employer must be by reason of 

theft, dishonesty, fraud or misconduct by the member; 

 

  5.4.4 the member must either admit liability in writing to the 

employer or judgment must be obtained in any court; and 

 

  5.4.5 the judgment or written admission of liability must relate to            

compensation due in respect of the damage caused to the             

employer by the member.     

5.5 The first respondent’s rules are in line with the provisions of section 

37D(1)(b)(ii) of the Act, which allows a registered fund to deduct 

from any benefit due to a member or beneficiary, any amount due 

by a member to his or her employer on the date on which he or she 

ceases to be a member, in respect of any compensation for any 

damages caused to the employer by reason of theft, dishonesty, 
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fraud or misconduct by the member. The member must either have 

admitted liability to the employer in writing, or judgment must have 

been obtained against the member in a court of law. 

 

5.6 In casu, the complainant’s withdrawal benefit has been withheld by 

the first respondent following a request by the third respondent to 

do so, pending the outcome of a civil action which it alleges to have 

brought against the complainant. It follows therefore that the 

complainant has not admitted liability in writing and no court 

judgment has been obtained by the third respondent 

 

5.7 Further, the evidence before this tribunal revealed that no further 

steps have been taken by the third respondent besides issuing 

summons in May 2007 against the complainant. On 25 March 2009 

this tribunal requested the third respondent to furnish a report 

pointing out the steps it has taken in any proceedings initiated 

against the complainant and where the matter stands at present. 

The third respondent failed to provide this tribunal with such 

information. There is nothing in the documents before me to 

suggest that there have been any attempts by the third respondent, 

beyond issuing of summons, to obtain judgment for the purposes of 

section 37D(1)(b). 

 

 

 

5.8 In the circumstances, the first respondent has not discharged the 

onus of proving that the withholding of the complainant’s benefit is 

warranted and in line with the provisions of the Act and its rules.  

   

[6] ORDER 
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6.1 In the result, the order of this tribunal is as follows: 

  

6.1.1 The third respondent is ordered to provide proof of the steps 

taken to obtain a civil judgment against the complainant 

within 7 days of the date of this determination, failing which, 

the first respondent is ordered to pay the complainant his 

withdrawal benefit together with interest calculated at a rate 

of 15.5% per annum from 1 March 2007 until date of 

payment, less the amount already paid (if any), less any 

deductions permitted in terms of the Act, within 14 days of 

the date of this determination. 

 

DATED AT JOHANNESBURG ON THIS 28th DAY OF NOVEMBER 2011 

 

 

 

____________________________________ 

DR E.M. DE LA REY 

ACTING PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

 

Cc:  Coca-Cola Canners Provident Fund 

  c/o Liberty Group Limited 

  P O Box 10499 

  JOHANNESBURG 

  2000 

 

  Ref:  The Principal Officer 
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  Fax:  011 408 2537 

 

  Registered address of the fund:  

  1 Ameshoff Street 

  BRAAMFONTEIN 

 2001   

 

Cc: Coca-Cola Canners of South Africa (Pty) Ltd 

 Mullet Road, Extension 2 

 WADEVILLE 

 1428 

 

 Ref:  HR Manager 

 Fax:  011 827 2570  

                                                           

Section 30M filing: High Court 

Parties unrepresented 

 


