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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 24 

OF 1956 (“the Act”): NATIONAL UNION OF METAL WORKERS OF SOUTH AFRICA 

(“complainant”) v WELFIT ODDY PROVIDENT FUND (“first respondent”);                 

J ODDY (“second respondent”) AND TRUSTEES (“third respondents”) 

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the alleged failure of the respondents to comply 

with their duties as set out in fund’s rules by not having a properly 

constituted board of trustees which consists of one of the complainant’s 

officials who is a full time employee of the union as a members’ trustee 

and a properly appointed Principal Officer. 

 

1.2  The initial complaint was received by this Tribunal on 17 November 2010. 

A further amended complaint was received on 25 March 2011 after the 

Eastern Cape High Court granted an order, inter alia, that the complainant 

should amend or supplement the initial complaint within 15 days of the 
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granting of the order. The matter was removed from the court’s roll and the 

court also ordered that the complaint will be adjudicated by this Tribunal.  

  

 1.3 On 25 March 2011 a letter was dispatched to the respondents giving them 

until 22 April 2011 to file a response. A joint response on behalf of the 

respondents, which was forwarded to the complainant, was received on     

12 May 2011.This Tribunal received further submissions from the 

complainant on 23 February 2011 and 31 March 2011. 

 

 1.4 Having considered the written submissions, it is deemed unnecessary to 

hold a hearing in this matter. As the background facts are known to the 

parties, only those facts that are pertinent to the issues raised herein will 

be repeated. The determination and reasons therefor appear below.  

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant is a registered trade union in terms of the Labour 

Relations Act 66 of 1995 (“LRA”) and represents employees of Welfit 

Oddy (Pty) Ltd (“the employer”) in this matter. The first respondent is a 

provident fund registered in terms of the Act. The second respondent is a 

Principal Officer of the first respondent and is being acting as such since 

his election on or about 1 September 2008. The third respondents are the 

trustees of the first respondent. 

 

2.2 The first respondent was established in July 1995 following negotiations 

between the complainant and the employer to establish a fund for 

members of the complainant. Upon the registration of the first 

respondent’s rules during July 1995, employers’ trustees and members’ 

trustees were elected in terms of rule 12.4.1 of the rules. Rule 12.4.1 was 

amended in May 1998 to provide for the election of six member trustees 

and four employer trustees.  
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2.3 During May 2010 a dispute arose between the complainant and the 

respondents relating to the absence of a union official who is employed by 

the union from the board as a member trustee of the first respondent. The 

dispute resulted from the resignation of two union officials from the board 

who were initially elected by the union to the board as member trustees, 

namely, Mr. Chatai and Mr. P Lufele. The other member trustees who 

were shop stewards and members of the first respondent were, W Pisane, 

PG Swanepoel, T Pram and S Molefe.  

 

2.4 The complainant through its regional secretary, Mr. V Bikitsha, indicated to 

the respondents that the absence of a union official who is employed by 

the union as member trustee following the resignation of Mr. Chatai and 

Mr. Lufele is contrary to the first respondent’s rules. A dispute also arose 

relating to the election of the second respondent as a Principal Officer and 

the termination of the services of NBC Holdings (Pty) Ltd (“NBC”) as 

consultants and administrators of the first respondent. The board of 

trustees subsequently appointed Absa Consultants & Actuaries (Pty) Ltd 

(“Absa”) as administrators of the first respondent. 

 

[3] COMPLAINT 

 

3.1 The complainant submits at the outset that its members were cited in this 

complaint as they have a material interest in the outcome of the complaint 

as it relates to their fund and their rights to elect member trustees. It states 

that as the complaint relates to the interpretation of the rules and           

non-compliance with the rules, the members need not give their input or 

support this complaint.  

 

3.2 The complainant refers to rule 12.4.1 of the first respondent’s rules as 

amended which regulates the election of member trustees. It reads as 
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follows: 

 

“The Members will elect 6 Trustees (hereinafter referred to as “Members’ 

Trustees”) from among their number, one of whom will be an official of a trade 

union selected by the Members, and will also elect an alternate from among their 

number to each such Trustee to act during the absence of that Trustees.”  

               (Emphasis added) 

 

3.3 Rule 12.4.4 in turn provides that a member trustee will cease to hold office 

when he ceases to be in service if elected due to his being a member. The 

complainant contends that as a trade union representing its members who 

are also members of the first respondent, it has a right to have one of its 

employees elected as a member trustee to the fund. It submits that without 

such a member trustee serving on the board of trustees, the board is not 

properly constituted and consequently all decisions made by the board are 

unenforceable. 

 

3.4 Rule 12.4.1 above ensures that a union official as opposed to a shop 

steward would serve as an elected member trustee of the fund. This is due 

to the fact that union officials have greater expertise in relation to 

employee benefits, it is the role of the union to negotiate issues of mutual 

interest with the employer concerned and a union has time to attend to 

issues of potential conflict. The inclusion of a union official as a member 

trustee also accords with the members’ right to fair labour practices and 

the right to belong to a union as guaranteed in section 23 of the 

Constitution of South Africa Act 108 of 1996. 

 

3.5 It asserts that Mr. Chatai, a union official, was initially elected as a member 

trustee as set out in rule 12.4.1 until his resignation as a member trustee 

at the end of December 1997.  Upon his resignation, another union official, 

Mr. P Lufele, was elected by members to replace him as a member 

trustee. Mr. P Lufele subsequent resigned as a member trustee during 
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October 1998. It contends that the board and the Principal Officer failed to 

hold elections in order to allow members to elect another union official to 

replace Mr. P Lufele as a member trustee. The second respondent (the 

Principal Officer) and the trustees failed to comply with their statutory 

duties in relation to the proper governance of the fund by failing to have a 

properly constituted board with consists of a union official as a member 

trustee.  

 

3.6 The complainant states that the dispute arose during May 2010 after it 

became aware that the first respondent’s rules provide for the election of a 

union official as a member trustee. It avers that the words “an official of a 

trade union” in rule 12.4.1 refers to a trade union official who is employed 

by the union, not employed by the employer and who is also not a member 

of the first respondent. Further, the words “if elected due to his being a 

member” in rule 12.4.1(c) envisages a situation where a member trustee 

will be elected for reasons other than due to his being a member of the 

fund. It refers to situation where a member trustee was elected due to his 

being an official of a trade union selected by members.  

 

3.7 It refers to the definition of an “official” in the LRA, which reads as follows:   

 

“An “official” in relation to a trade union …. means a person employed as the 

secretary, assistant secretary or organizer of a trade union…, or in any other 

capacity, whether or not that person is employed in a full time capacity…” 

 

“A “trade union representative” means a member of a trade union who is 

elected to represent employees in a work place.”  

 

“A “trade union” means an association of employees whose principal purpose is 

to regulate relations between employees and employers, including any 

employers’ organizations.”  

 

3.8 It asserts that an official of a trade union should be given the same 
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meaning as set out in the LRA. The complainant, as a trade union, is also 

subject to the provisions of the LRA. It states that the Financial Services 

Board (“the FSB”) sent a letter to Mr. J Oddy (the second respondent) on 

14 May 2010 requesting him to explain why the fund has five employer 

trustees and four member trustees and to provide measures to address 

the matter. On or about 14 June 2010 Mr. Oddy responded by saying that 

the trustees are in the process of planning the 2010 member trustee 

elections and will ensure compliance to the fund’s rules. He also indicated 

that the number of employer trustees will comply with the fund’s rules with 

immediate effect. 

 

3.9 The complainant submits that Mr. Oddy did not honour his undertakings 

with immediate effect as stated in his letter to the FSB. The board failed to 

hold elections for member trustees since 2006 and even after a letter from 

the FSB. The first vacancy arose in 1998 as a result of the increase in the 

number of member trustees in terms of the rules as amended. The second 

vacancy arose in November 2007 following the resignation of one Larry 

Camper as an employee of the employer.  

 

3.10 Further, the complainant states that the respondents terminated the 

services of NBC as consultants and administrators without giving any 

proper reasons or informing the union. It asserts that the decision is null 

and void as it was taken by a board that was not properly constituted. The 

respondents also put out a tender for new administrators of the fund 

without notifying the union. It contends that it does not know if the new 

administrator (ABSA) is the best option.  

 

3.11 The complainant also submits that Mr. J Oddy was not properly appointed 

as a Principal Officer of the first respondent. It states that the decision to 

appoint him on 1 September 2010 was not a decision of the trustees as 

contemplated by rule 12.6.3 read with rule 12.7.1 as amended. It indicates 
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that a total of ten persons attended the trustee meeting of September 2010 

as trustees and participated in the process of electing a Principal Officer. 

The ten persons who were present conducted an “election” by secret ballot 

whereafter five voted for Mr. Oddy and the remaining five, voted for three 

other nominees between them. The decision to appoint Mr. Oddy as 

Principal Officer was not unanimous as required by rule 12.6.3 as he only 

received five of the ten votes and those who voted were not eligible to vote 

in terms of the fund’s rules. He was also not appointed by a properly 

constituted board. Further, it asserts that Mr. Oddy and the trustees did not 

sign the policy on Gifts and the Declaration of interests. 

 

3.12 In conclusion, the complainant requests an order in the following terms: 

 

 A finding that the words in rule 12.4.1 “an official of a trade union 

selected by members” means an “official” as defined in the LRA; 

 

 A finding that the absence of an election of an official referred to 

above renders the composition of the board of trustees defective for 

lack of compliance with the fund’s rules; 

 

 Directing that the trustees arrange within 30 days of the order for the 

election of six member trustees, one of whom shall be an official of 

NUMSA, and six alternate member trustees as required by rule 

12.4.1; 

 

 Directing the trustees to call for nominations by members of the fund 

for: 

 

(a) One member trustee who is an official in the full time employment of 

NUMSA; and 

 

(b) Five member trustees who are members of the fund and not officials 

of NUMSA; and 
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(c) Six alternate member trustees who are members of the fund and not 

official of NUMSA.  

 

 A finding that the decision of the trustees to appoint Mr. Oddy as a 

Principal Officer did not comply with the fund’s rules and setting aside 

his appointment with immediate effect; 

 

 Directing the trustees to appoint a Principal Officer in terms of the 

fund’s rules within 30 days of the order; 

 

 Setting aside all and any material decisions taken by the trustees 

since 1998 and declaring these decisions null and void; 

 

 Such additional and/or alternative relief as the Pension Funds 

Adjudicator considers just and equitable in the circumstances. 

 

 [4] RESPONSE 

 

 Technical points 

 

 Locus standi 

    

4.1 The chairperson of the first respondent and the second respondent filed a 

joint response on behalf of the respondents. The respondents submit that 

the complainant does not have locus standi to lodge this complaint before 

this Tribunal. This is due to the fact that it does not have a direct and 

substantial interest in the contractual relationship between NBC and the 

first respondent, it has no authority to interfere with the trustees’ 

interpretation of the fund’s rules, and it did not obtain authority from its 

members and members of the fund to institute the complaint.  
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4.2 The complainant was also instructed by members of the fund and its shop 

steward council not to request the relief it now seeks from this Tribunal. 

Further, the members’ interest in the change of administrators of the fund 

simply constitutes a financial and commercial interest. Therefore, it 

requests that the complaint should be dismissed with costs. 

 

Section 30I 

 

4.3 The respondents submit that the act or omission to which this complaint 

relates (the alleged absence of a union official who is employed by Numsa 

from the board since 1998) occurred more than three years prior to the 

submission of the complaint. Since 1998 union officials in the full time 

employment of the complainant have not been involved nor shown any 

interest in the fund, other than shop stewards. In light of the above, it 

contends that the complaint is time-barred in terms of section 30I of the 

Act read with the Prescription Act 68 of 1969 (“the Prescription Act”).  

 

The merits 

 

4.4 The respondents submit that in March 2010 the trustees made an 

unanimous decision to put the fund out to tender for the provision of 

administrative, consulting, actuarial and investment services. It is the duty 

of the trustees in terms of PF 130 to evaluate and measure their service 

providers. The result of the tender process was that the service of NBC 

was terminated in terms of the fund’s rules and Absa was lawfully 

appointed in their place. This yielded substantial savings which have been 

allocated directly towards members’ retirement savings. NBC’s monthly 

fees were 1% of the total monthly payroll of all members excluding VAT, 

Absa quoted 0.6% excluding VAT. Using 2009 audited figures this 

amounted to a savings of R22 629 per month or R271 554 per year.  
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4.5 There is no obligation in terms of the service level agreement for the 

trustees to advise NBC of the reason for the termination of its service. The 

complainant also has no right to assess the need to terminate the services 

of NBC or not. It is the trustees’ duty and obligation to do so if deemed 

necessary and in the best interest of members. Mr. Oddy also advised 

members in a general meeting of the reasons for the tender process. 

 

4.6 The respondents contend that the complaint was brought by the union 

(complainant) in collusion with NBC in order to delay the tender process 

and to ensure that NBC remain the fund administrators. The respondents 

state that NBC breached its confidentiality obligations in the service 

provider agreement between itself and the fund by supplying confidential 

information to the union without the trustees’ prior approval. Although no 

union official in the full time employ of the complainant has been serving 

on the board for the past 13 years, the complainant does not wish to set 

aside all decisions taken over the past 13 years, but only those that relate 

to the termination of the services of NBC and the appointment of Absa as 

administrators. This shows that the complainant has taken issue with the 

change of administrators of the fund even though it has no locus standi to 

do so. 

 

4.7 The trustees and Principal Officer have always complied with their 

fiduciary duties to act in the best interest of the members in terms of the 

Act and the fund’s rules. The trustees of the fund are accountable to the 

fund and its members and not to the union and its members.  

 

4.8 The respondents submit that the majority of fund members would not 

support the complaint if they were given an opportunity to decide whether 

they wanted to be included in the complaint. The decision of the 

complainant to include their names on the list of complainants amount to a 

negligent and intentional misrepresentation of the facts to this Tribunal. 
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When the board of trustees advised fund members at a general meeting of 

members on 30 November 2010 that a complaint was lodged by their 

union, they were surprised and upset that their names had been included 

in the complaint without their knowledge. The members advised the 

trustees that they wish to disassociate themselves from the complaint and 

requested that their names be removed from the list. Further, all the 

member trustees names are included on the list, which begs the question 

as to why they would lodge a complaint against themselves. They also 

disassociated themselves from the complaint.  

 

4.9 During December 2010 the full shop steward council made a statement 

indicating that they were not consulted before the complaint was lodged 

and that they wish to disassociate themselves from the complaint.            

Mr. E Galant and B Leeuwskitter, who are union shop stewards and 

elected member trustees also made similar statements on 24 January and           

24 February 2011. Mr. S Mokoena, who was cited a one of the 

complainants, advised the union in a letter indicating that he objects to 

being included as a complainant and has no objection to decisions of the 

respondents. During a union general meeting of 2 March 2011, the fund 

members who are also union members gave a mandate to the shop 

steward council to instruct the union to withdraw the complaint. The 

instruction was duly communicated to the union at a meeting on                 

3 March 2011, but was ignored. On 2 March 2011 a number of members 

of the fund sent a letter to the union raising their concerns about the union 

specifically that of Mr. V Bikitsha and objecting to the interference of the 

union in the affairs of the fund. Therefore, the complaint was lodged by    

Mr. V Bikitsha in collusion with NBC due his dissatisfaction with the 

composition of the board of trustees.  

 

4.10 The respondents indicate that following the registration of the fund on or 

about July 1995, a group of interim member trustees were appointed by 
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the union, being the member representatives of the negotiating committee. 

They were not elected by members as alleged by the complainant.  A 

further group of interim management or employer trustees were also 

appointed by the employer. This was a result of negotiations between the 

union and the employer to create an interim board of trustees.                                                                                                                                                                                                                                                                                                                                                                                                                                                                               

 

4.11 There were no elections to elect the interim member trustees, as they 

were appointed by the union as interim trustees in terms of rule 12.2. 

Therefore, the respondents deny the complainant’s submission that        

Mr. Chatai was elected by members as a member trustee. The interim 

trustees served on the board until February 1998 when the first member 

trustee elections were held. There were no objections or concerns raised 

by the union or NBC regarding the absence of a union official who is 

employed on a full time basis by the union on the board during the last     

13 years. Mr. Chatai and Mr. Lufele served as the union appointed interim 

trustees in terms of rule 12.2 up until the first member elected trustees 

took office in February 1998 in terms of rule 12.4. The respondents 

contends that at least one union shop steward has always served as a 

member trustee, representing the union as its official in accordance with 

rule 12.4. 

 

4.12 The respondents assert that rule 12.4.1 gives members the right to elect a 

member trustee who is “an official of a trade union” and not one who is 

employed by the union. They deny that all decisions made by the board 

since Lufele’s resignation in 1998 are unenforceable. The union cannot be 

allowed to choose which decisions of the board are unenforceable in order 

to pursue its agenda. During a meeting on 2 November 2010 Mr. S 

Ntshalaba of the union stated that it was only the decisions relating to the 

tender process that were being challenged. The complainant was also 

afforded the opportunity to meet with the trustees to discuss its concerns. 

The board is entitled to reach a decision without consulting the union as it 
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is not bound to do so. The union has no right to undermine the trustees’ 

authority and independence. They cannot dictate to trustees how to run a 

fund and which decisions are acceptable or not.  

 

4.13 In the matter of PPWAWU National Provident Fund v CEPPWAWU 2008 

(2) SA 351 (W), the court held that whilst a union is entitled to require its 

employees to carry out its lawful instructions, it is not entitled to compel 

them to do so where the instruction or resolution is contrary to public 

policy or otherwise unlawful. The resolution in this case was contrary to 

public policy and unlawful because it sought to interfere with the rights of 

pension fund trustees to exercise their fiduciary duties in accordance with 

their own independent judgment. The respondents submit that this is what 

the complainant is trying to achieve in this complaint.  

 

4.14 Since the resignation of Mr. Lufele, who was appointed by the union to 

replace Mr. Chatai, the complainant never challenged the composition of 

the board of trustees until the termination of the services of NBC as 

administrators. They submit that the act or omission to hold elections to 

replace Mr. Lufele or the failure by the union to appoint a replacement for 

Mr. Lufele took place during 1998, which is 13 years ago. Thus, the law of 

prescription applies to this claim. This issue was also not challenged by 

the union since 1998, until 14 June 2010 when it was raised by one 

Simphiwe Ntshalaba in a letter addressed to Mr. Oddy.  

 

4.15 Rule 12.4.2 states that elections should be held when necessary and that 

it is the trustees’ decision as to when it is necessary to hold elections. 

Since inception of the fund elections were held in 1998, 2002 and 2006. 

The resignation or absence of a member trustee does not give rise to such 

a necessity as rule 12.4.1 allows for the election of six alternate member 

trustees to act in the absence of a full time member trustee. The 

resignation of a union official in the full time employment of the union as a 
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member trustee does not also necessitate an election. They indicate that 

two alternate member trustees (E Gallant and J Hermanus) and another 

two alternate member trustees, N Baartman and A Gogoba had been 

acting in the absence of two full time member trustees.  

 

4.16 As regards the interpretation of the words “union official”, the respondents 

submit that they obtained legal opinion from Adv John Grogan regarding 

this issue. The legal opinion indicates, inter alia, that in terms of rule 

12.4.1 shop stewards are deemed union officials and the drafters 

presupposed that there would always be a union official in the employ of 

the employer. It follows that trade union officials not employed by the 

employer are not eligible for election as member trustees and that a board 

of trustees constituted without such a union official is properly constituted. 

Rule 16.1 also states that trustees shall make the final interpretation or 

decision regarding a matter which is the subject of ambiguity or difference 

in interpretation.  

 

4.17 The trustees were planning to hold member trustee elections after the 

approval of the 2009 audited financial statements. However since      

March 2010 the trustees have been considering the decision to put the 

fund administration out to tender. The board agreed unanimously to 

postpone the elections until after the final adjudication of the tender 

process. It would have been unwise to place the members’ interests at risk 

by initiating the tender process and then, before its conclusion, elect new 

untrained member trustees expecting them to make such decision. The 

undertaking by the Mr. Oddy in a letter to the FSB was in relation to the 

correction of the number of employer trustees and did not refer to any 

decision to hold elections for member trustees. Mr. Oddy subsequently 

resigned as an employer trustee and therefore complied with the 

undertaking. The existence of five employer trustees for the period 

September 2008 to August 2010 did not affect any trustees’ decision or 
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prejudice members as the decisions were unanimous.  

 

4.18 The Principal Officer (Mr. Oddy) and the trustees finalised the Code of 

Conduct and the policy on Gifts and the Declaration of interests in       

August 2010. These documents were signed at a meeting in             

October 2010. With regards to the appointment of Mr. Oddy as Principal 

Officer, the respondents state that he was duly and properly elected by a 

properly constituted board at the meeting of 1 September 2008. The FSB 

also approved his appointment as the fund’s Principal Officer.  

 

4.19 In conclusion, the respondents assert that the decision to put the fund to 

tender was the sole cause of the entire complaint. They request this 

Tribunal to dismiss the complaint and order that: 

 

 the decision to terminate the services of NBC and to appoint Absa 

Consultants & Actuaries (Pty) Ltd as administrators was lawful; 

 

 the trustees’ interpretation of rule 12.4.1 read with rules 12.2 and 16.1 

is valid; 

 

 the election of Mr. Oddy as Principal Officer is valid and binding; 

 

 the trustees will decide when to hold member trustee elections in 

terms of rule 12.4.2 and not the union; 

 

 the wasted costs of the failed interdict application of 25 February 2011 

to stop the termination of NBC as service providers be paid by the 

complainant (Numsa); 

 the lost savings of R22 629 per month for the 5 month period from 

October 2010 to February 2011, in total R113 145, be paid to the fund 

by the complainant (which was caused by the delay in the finalisation 

of the tender process); 
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 damages (in the amount determined by the Adjudicator) against NBC 

for intentional and repeated breach of confidentiality clauses in terms 

of the Service Provider Agreement; 

 

 any other relief that the Adjudicator may deem appropriate.  

 

[5] DETERMINATION AND REASONS THEREFOR  

 

 Introduction 

  

5.1 The complaint is three fold: firstly, it relates to the alleged failure of the 

respondents to have a properly constituted board of trustees which 

consists of one union official who is in full time employment of the union; 

secondly, it relates to the alleged improper appointment of Mr. J Oddy as 

Principal Officer of the first respondent and thirdly, it relates to the alleged 

unlawful and improper termination of the service of NBC as administrators 

of the first respondent.  

 

5.2 However, before determining the above issues it is necessary to address 

the technical points raised by the respondents.  

 

Locus standi 

 

5.3 The respondents submit that the complainant does not have locus standi 

to lodge the complaint as it does not have a direct and substantial interest 

in the contractual relationship between NBC and the first respondent. It 

also did not obtain authority from its members and members of the first 

respondent to lodge the complaint. The respondents provided this Tribunal 

with documentary evidence which indicates that most of the members of 

the complainant, including the shop stewards council, disassociated 

themselves from the complaint.  
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5.4 The complainant states that the members were merely cited in this 

complaint as this matter relates to the fund and their right to elect member 

trustees. It asserts that it was not necessary to obtain the input or support 

of the members as the issue relates to the interpretation of the fund’s 

rules.  

 

5.5 In terms of section 1 of the Act a “complainant” is essentially defined as 

any person who is a member or former member of a fund, a beneficiary or 

former beneficiary of a fund, an employer who participates in a fund or any 

group of persons referred to above. It also includes a board of a fund or 

member thereof and any person who has an interest in a complaint. 

Section 1(d) of the definition of a “complainant’ includes, as a complainant, 

any person who has an interest in a complaint. The reference to any 

person who has an interest in a complaint is broad enough to include any 

person who does not have a beneficial interest in a complaint. It also 

includes any person who may have an interest in the resolution of a 

complaint or an interest in the interpretation of the fund’s rules. 

 

5.6 The complainant, as a trade union representing its members who are also 

members of the first respondent, has a substantial interest in the 

complaint in that it wants to ensure that the interests of its members are 

protected. It also wants to ensure that the fund’s rules are interpreted and 

applied correctly. Therefore, it falls within the ambit of section 1(d) of the 

definition of a “complainant”. 

 

5.7 Further, cognizance should be taken of the fact that section 30D of the Act 

requires the Adjudicator to dispose of complaints in a procedurally fair, 

economical and expeditious manner. To require the complainant to obtain 

a power of attorney or a letter authorising it to lodge a complaint on behalf 

of each of its members would cause unnecessary delay and will not result 
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in the expeditious resolution of a complaint. The requirement of a power of 

attorney or letter of authority is also unnecessary in a situation where the 

complainant falls under section 1(d) of the definition of a “complainant” as 

indicated above.  

 

5.8 In light of the above, the technical point falls to be dismissed. 

 

Section 30I 

 

5.9 The respondents assert that the complaint relating to the absence of a 

union official who is employed by the union from the board relates to an 

event which occurred in 1998. Therefore, they submit that the complaint is 

time-barred in terms of section 30I read with the Prescription Act. 

 

 5.10 Section 30I preclude this Tribunal from investigating and adjudicating 

upon any complaint if the act or omission to which it relates occurred more 

than three years prior to the receipt of the written complaint. Subsection 

(2) thereof further provides that the provisions of the Prescription Act 

relating to a debt apply in the calculation of the three-year period. 

 

 5.11 The act or omission to which this complaint relates occurred in          

October 1998 following the resignation of Mr. P Lufele, a union official in 

full employment of the union, from the board of trustees. Thus, as from 

October 1998 the board did not have a union official who is in full time 

employment of the union as a member trustee. The union was 

represented on the board by shop stewards. The submissions indicate 

that it was only on 14 June 2010 that the complainant through one Mr. 

Ntshalaba, raised its concerns relating to the composition of the board of 

trustees. 

 

 5.12 The complainant as a trade union should have been aware through 
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exercising reasonable care of the composition of the board from       

October 1998 or soon thereafter. Therefore, it should have lodged a 

complaint regarding the alleged absence of a trade union official from the 

board within three years from the date of the cause of action. The 

complainant did not attempt to interrupt the running of prescription as set 

out in section 15 of the Prescription Act for a protracted period. The facts 

indicate that the legal proceedings at the Eastern Cape High Court did not 

interrupt the running of prescription as they relate to a different cause of 

action, namely, the application for an interdict to prevent the respondents 

from putting out a tender for new administrators.  

 

 5.13 In light of the peremptory nature of the provisions of section 30I(1), this 

Tribunal has no authority to investigate and adjudicate upon any complaint 

which is time-barred. It must be borne in mind that the Adjudicator’s 

erstwhile authority to, on good cause shown, condone the late lodging of 

complaints or extent the three-year time limit, has with effect from            

13 September 2007 been taken away by the repealing of subsection 

30I(3). 

 

5.14 Therefore, the complainant’s complaint relating to the composition of the 

board (the alleged absence of a trade union official from the board) and 

decisions taken by the board during that period is time-bared in terms of 

section 30I read with the Prescription Act. The same applies to the alleged 

failure of the board to hold elections soon after the resignation of            

Mr. Lufele. There is uncontested submission that the board held elections 

in 1998, 2002, and 2006 and that the union was always represented on 

the board by shop stewards who are union officials. 

The merits 

 

5.15 What remains to be determined is the complainant’s contention that the 

Principal Officer was not properly appointed and that the services of NBC 
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as administrators were terminated without proper reason. 

 

Appointment of the Principal Officer 

 

5.16 Rule 12.6.1 of the first respondent provides that the trustees shall appoint 

a Principal Officer, subject to the provisions of the Act, for such periods as 

they may determine, and may withdraw any such appointment and make 

another appointment in its place. Section 8 of the Act, in turn, provides 

that every registered fund shall have a principal executive officer and sets 

out the requirements for the position. In particular it requires, inter alia, 

that every fund must within 30 days after the registration of a fund or 

within 30 days after the appointment of a Principal Officer give the 

Registrar of Pension Funds (“the Registrar”) written notice of the 

appointment by furnishing the Registrar with the prescribed information in 

respect of the appointee. In terms of section 8(5) of the Act the Registrar 

may object to the appointment if he reasonably believes that he is not a fit 

and proper person to hold that office, or if it is not in the public interest that 

the Principal Officer holds or continues to hold such office. In assessing 

whether or not the Principal Officer is fit or not to hold the office, the 

Registrar has regard to his competence and soundness of judgment, 

diligence in fulfilling his responsibilities, previous conduct and any other 

evidence. 

 

5.17 The submissions indicate that Mr. J Oddy was appointed as Principal 

Officer of the first respondent at a trustee meeting on 1 September 2008. 

The facts indicate that his appointment was made in terms of rule 12.6.1 

above and approved by the Registrar of the FSB in terms of section 8 of 

the Act. The Registrar would have indicated his objection to the 

appointment of Mr. Oddy as Principal Officer if he was not fit to hold the 

office or if his appointment was contrary to the first respondent’s rules.  
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5.18 Further, his appointment was made by a properly constituted board of 

trustees which consisted of four employer trustees and six member 

trustees as set out in rules 12.3.1 and 12.4.1 as amended. The facts 

indicate that one of the six member trustees was a shop steward elected 

by the members. The voting indicated that Mr. J Oddy was favoured with 

five votes followed by two candidates with two votes each and another 

candidate with one vote.  

 

5.19 The complainant’s main contention is that Mr. Oddy was not appointed by 

a properly constituted board of trustees as there was no union official who 

is in full employment by the union on the board. The apposite section of 

rule 12.4.1 states that the members will elect six trustees from among their 

number, one of whom will be an official of a trade union selected by the 

members, and will also elect an alternate from among their number to 

each such trustee to act during the absence of that trustee.  

 

5.20 An “official” of a trade union is not defined in the rules. However, the 

ordinary meaning of the words in rule 12.4.1 indicates that the six member 

trustees must be elected among their number. Put simply, the member 

trustees must all be members. The reference to one of whom will be an 

official of a trade union indicates that one of the six member trustees must 

also be a union official. A “member” is essentially defined as an eligible 

employee who having been admitted as such in accordance with the 

fund’s rules, has not ceased to be a member in terms of the rules. An 

“eligible employee”, in turn, means an employee who is employed on the 

permanent staff of the employer. 

 

5.21 Therefore, a union official must be a member of the first respondent and 

be an employee of the employer as well. There is nothing in rule 12.4.1 

which indicates that a union official only refers to an official who is in full 

time employment of the union. A shop steward is also an official of the 
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trade union. A union official appointed as an alternate member trustee 

also falls within the ambit of rule 12.4.1. Therefore, this Tribunal finds that 

the interpretation of rule 21.4.1 by the respondents is reasonable in the 

circumstances. 

 

5.22 Rule 12.4.4 also states that a member trustee will cease to hold office, 

inter alia, if elected due to his being a member, he ceases to be in service. 

The above rule stipulates the circumstances in which a member trustee 

ceases to hold office. The words “he ceases to be in service” clearly 

contemplate a situation where a member trustee was in the service of the 

employer. A union official who is in full time employment by the union 

cannot cease to be in service of the employer. In terms of the first 

respondent’s rules “service” means employment with any of the employers 

A trade union is not regarded as one of the employers in terms of the 

rules. Thus, rule 12.4.4 does not contemplate a situation where a member 

trustee (including a union official) is not a member and not employed by 

the employer. 

 

5.23 In light of the submissions, this Tribunal is satisfied that the decision to 

appoint Mr. Oddy as a Principal Officer was made by a properly 

constituted board. The facts also indicate that the board and Mr. Oddy 

signed the policy on Gift and Declaration of interest during October 2010.   

 

The termination of the service of NBC 

 

5.24 In terms of rule 12.1.1 of the first respondent’s rules, the management of 

the fund vests in the trustees subject to the provisions of the Act and the 

rules. All fund’s trustees owe a fiduciary duty to the fund and its members 

and other beneficiaries. Section 7C(1) of the Act provides that the object 

of a board is to direct, control and oversee the operations of a fund in 

accordance with the applicable laws and the fund’s rules. Therefore, it is 
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the fund’s board, and not a union, which is entitled and required to direct, 

control and oversee the fund’s operations. 

 

5.25 The duty of the board in section 7C(1) of the Act includes the right to 

decide who should be appointed as an administrator of the fund. In 

executing its duties, the board is required to exercise an independent 

judgment and act in the best interests of the fund and its members. The 

board must be in a position to perform its duties free from any extraneous 

pressure or interference (see PPWAWU National Provident Fund v 

CEPPWAWU 2008 (2) SA 351 at 360C-D).  

 

5.26 The primary role of the complainant (through its union officials who are 

members of the board) is to represent the union and its members. 

However, for the complainant to require that the union should have been 

consulted before the termination of the service of NBC and the 

appointment of Absa as administrators amounts to interference in the 

duties of the board. The trustees are not accountable to the union and the 

union has no right to demand that the board should obtain their consent 

before deciding to appoint a new administrator.  

 

5.27 The respondents have shown through documentary proof that the 

appointment of the new administrator was in the best interest of the fund 

and its members. The complainant, on the other hand, did not show that 

the decision to terminate the service of NBC was not in the interest of 

members or the fund. The board has no obligation in terms of the fund’s 

rules to consult the union before taking any decision within its powers. 

 

5.28 Therefore, this aspect of the complaint falls to be dismissed as there is 

nothing which shows that the board acted improperly or contrary to the 

fund’s rules in terminating the service of NBC as administrators.  
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The counterclaim for damages by the respondents 

 

5.29 The respondents claim wasted costs against the complainant as a result 

of the failed interdict at the High Court and loss of savings caused by the 

delay in finalising the tender process. However, the facts indicate that this 

claim relates to the application for interdict by the union to stop the 

termination of the service of NBC as administrators of the fund. This claim 

should have been raised with the Eastern Cape High Court which heard 

the application for the interdict. Therefore, the High Court is the 

appropriate forum for the respondents to claim wasted costs and other 

losses as a result of the failed interdict. 

 

5.30 As regards the claim for damages against NBC for alleged breach of 

confidentially clauses, this Tribunal was not provided with proof that NBC 

had breached the confidentiality clauses. The respondents allege that 

NBC provided the complainant with some confidential information as it 

was dissatisfied with the termination of its service without supporting its 

allegations in this regard. Thus, the respondents’ counterclaim in this 

regard amounts to mere speculation or allegation. In light of this finding, it 

was not necessary to request a response from NBC.  

  

 [6] ORDER 

 

1.      In the result, the complaint cannot be upheld and is dismissed. 

 

 

 

DATED AT JOHANNESBURG ON THIS 20TH DAY OF JUNE 2012 
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_____________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 


